DESERT TORTOISE COUNCIL
3807 Sierra Highway #6-4514
Acton, CA 93510
www.deserttortoise.org
eac(@deserttortoise.org

Via email only
August 28, 2028

U.S. Bureau of Reclamation
Central Reuse System Draft EA
302 East Lakeview Parkway
Provo, Utah 84606
comments@baxterenvllc.com

RE: Draft Environmental Assessment, Central Reuse System, Washington County, Utah
Dear U.S. Bureau of Reclamation,

The Desert Tortoise Council (Council) is a non-profit organization comprising hundreds of
professionals and laypersons who share a common concern for wild desert tortoises and a
commitment to advancing the public’s understanding of desert tortoise species. Established in
1975 to promote conservation of tortoises in the deserts of the southwestern United States and
northern Mexico, the Council routinely provides information and other forms of assistance to
individuals, organizations, and regulatory agencies on matters potentially affecting desert tortoises
within their geographic ranges.

Both our physical and email addresses are provided above in our letterhead for your use when
providing future correspondence to us. When given a choice, we prefer to receive emails for future
correspondence, as mail delivered via the U.S. Postal Service may take several days to be
delivered. Email is an “environmentally friendlier way” of receiving correspondence and
documents rather than “snail mail.”

We appreciate this opportunity to provide comments on the above-referenced project. Given the
location of the proposed project in habitats potentially occupied by the Mojave desert tortoise
(Gopherus agassizii) (synonymous with Agassiz’s desert tortoise), our comments include
recommendations intended to enhance protection of this species and its habitat during activities
that may be authorized by the U.S. Bureau of Reclamation (Reclamation), which we recommend
be added to project terms and conditions in the authorizing documents [e.g., issuance of right-of-
way (ROW) grants, federal funding, and decision document, etc.] as appropriate. Please accept,
carefully review, and include in the relevant project file the Council’s following comments for the
proposed action.
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The Mojave desert tortoise is among the top 50 species on the list of the world’s most endangered
tortoises and freshwater turtles. The International Union for Conservation of Nature’s (IUCN)
Species Survival Commission, Tortoise and Freshwater Turtle Specialist Group, now considers
the Mojave desert tortoise to be Critically Endangered (Berry et al. 2021), ““... based on population
reduction (decreasing density), habitat loss of over 80% over three generations (90 years),
including past reductions and predicted future declines, as well as the effects of disease (upper
respiratory tract disease/mycoplasmosis). Gopherus agassizii (sensu stricto) comprises tortoises in
the most well-studied 30% of the larger range; this portion of the original range has seen the most
human impacts and is where the largest past population losses have been documented. A recent
rigorous rangewide population reassessment of G. agassizii (sensu stricto) has demonstrated
continued adult population and density declines of about 90% over three generations (two in the
past and one ongoing) in four of the five G. agassizii recovery units and inadequate recruitment
with decreasing percentages of juveniles in all five recovery units.”

This status, in part, prompted the Council to join Defenders of Wildlife and the Desert Tortoise
Preserve Committee (DTPC) to petition the California Fish and Game Commission (Commission)
in March 2020 to elevate the listing of the Mojave desert tortoise from Threatened to Endangered
under the California Endangered Species Act (CESA) (Defenders of Wildlife et al. 2020).
Importantly, following California Department of Fish and Wildlife’s (CDFW) (2024a) status
review, in their April 2024 meeting the California Fish and Game Commission voted unanimously
to accept the CDFW’s petition evaluation and recommendation to uplist the tortoise from
threatened to endangered under the CESA based on the scientific data provided on the species’
status, declining trend, numerous threats, and lack of effective recovery implementation and land
management (CDFW 2024b). On July 15, 2025, the tortoise was officially uplisted to endangered
status under the CESA (Commission 2025).

Description of the Proposed Action

Background: The Washington County Water Conservancy District (District), City of St. George,
and the Ash Creek Special Service District (collectively, the Applicants) propose to construct,
operate, and maintain a Central Reuse System for reclaiming water in Washington County, Utah.
Congress directed Reclamation to promote development of water reuse projects under the
Infrastructure Investment and Jobs Act, Public Law 117-58, signed November 15, 2021. Pursuant
to this authority, Reclamation awarded the District funds through its Large-Scale Water Recycling
Projects Competitive Grant Program for the Central Reuse System in Washington County
(proposed project). Federal funding of this Project requires compliance with the National
Environmental Policy Act (NEPA) and other federal environmental laws.

Part of the proposed project would occur on lands managed by the Bureau of Land Management
(BLM). BLM would need to issue rights-of-way (ROWS) grants for the proposed project to be
implemented. Reclamation is the lead agency for this NEPA-compliance process and BLM is a
cooperating agency.
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The Reuse strategy would be accomplished in two phases. Phase 1 addresses non-potable reuse
(Type I Reuse for Outdoor Irrigation) operations through actions such as direct delivery, storage
of water during low periods of demand, and exchanging non-potable water for potable water. Phase
2 addresses potable reuse (Drinking Water) and augmented non-potable reuse (Type I Reuse for
Outdoor Irrigation) operations through conveyance of non-potable water to a new advanced water
purification facility, storage at existing surface water reservoirs or placed into drinking water
distribution facilities, and construction and use of a new reservoir (Warner Valley Reservoir) for
storing Type I water.

Phase 1 can be built and operated whether or not Phase 2 is built. The Draft Environmental
Assessment for the Central Reuse System (Draft EA) “will evaluate Phase 1 components
(Proposed Action), which would then be subject to a decision by Reclamation and BLM. Phase 2
components will be generally described in this EA but will be subject to future environmental
permitting when design details and project-related effects are known” (Reclamation 2026).

Alternatives Identified: In addition to the No Action Alternative, Reclamation provided
information on three action alternatives in the Draft EA (Figure 1). For these alternatives, the
following structures would be constructed or expanded, operated, and maintained:

e Alternative A: St. George Reuse Facility (SGRF), SGRF Reuse Pond (25 acres), SGRF to
Reuse Forebay, Pipeline (25 miles long, 48-inch diameter) and Pump Station; Fort Pearce
Pond and Desilting Basins (16 acres and 0.75 mile pipeline); Gateway Water Reclamation
Facility (conversion of existing facilities); Reuse Forebay and Pump Station (conversion
of existing facilities); and Reuse Forebay to Agricultural Exchange Pipeline (8 miles long,
48-inch diameter) and Pump Station (no acreage provided).

e Alternative B: Same facilities as Alternative A but the pipeline routes would differ, and a
1.5-mile, 48-inch diameter spur pipeline would be constructed from the SGRF to Reuse
Forebay Pipeline alignment to the proposed Fort Pearce Pond and Desilting Basins.

e Alternative C: Same facilities as Alternative A but the pipeline routes would differ, and a
1.9-mile, 48-inch diameter spur pipeline would be constructed from the SGRF to Reuse
Forebay Pipeline alignment to the proposed Fort Pearce Pond and Desilting Basins.

The proposed pipelines would be constructed predominately within or adjacent to existing
roadways, powerline ROW, and/or developed property. Pipelines would be buried with a minimum
of five feet of cover. Trenching would be the predominant construction method, with trenchless
methods used at major highway crossings.

Approximately five miles of pipeline of 29.7, 34.0, and 34.5 linear miles for each action alternative
(A, B, and C, respectively) would occur on BLM land. Approximately 0.2, 0.3, or 1.2 miles of
pipeline for each action alternative (A, B, and C, respectively) would be located on undisturbed
lands.
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Figure 1. Locations of facilities for three action alternatives for reclaiming and distributing water using the Central Reuse System,
Washington County, Utah.
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Temporary and permanent disturbance (acres) for the three action alternatives would be:

Alternative A Alternative B Alternative C

Temporary | Permanent Temporary | Permanent Temporary | Permanent
BLM-administered Lands
55.74 | 0.00 | 56.47 | 0.00 | 55.74 | 0.00
Other Lands
731.49 | 40.79 | 910.36 | 41.78 | 911.10 | 41,78
Total
787.22 | 40.79 | 966.82 | 41,78 | 966.84 | 41.78

All operations and maintenance activities would be confined to existing SGRF or Ash Creek
Special Service District facility properties (i.e., operation centers), and pipeline easements or other
ROW areas.

Environmental Protection Measures (EPMs) would be implemented to avoid or minimize
environmental effects during identified phases of the proposed project. Approximately 24 acres of
critical habitat for the tortoise would be temporarily disturbed by the proposed project regardless
of alternative or development (suitability) status.

Reclamation also identified several alternatives that were considered but eliminated from detailed
analysis. These included other strategies (i.e., direct injection to groundwater aquifers, direct
potable reuse) and other pipeline alignments. The former were rejected, in part, because of cost,
and the latter were rejected because of existing legal, topographic/geologic, habitat, and/or existing
infrastructure constraints.

Comments on the Proposed Project

The Council submitted comments to Reclamation during the public scoping period (Desert
Tortoise Council 2026). In reviewing the Draft EA, we were unable to find many issues that we
identified in our scoping comment letter to be analyzed in the Draft EA. Among others identified
herein, these issues included growth-inducing impacts from increased human development that
may be beneficial to socioeconomic resource issues in Washington County but also have negative
impacts to many natural resources including tortoises and tortoise habitat. The positive impacts
were described in the Draft EA while many of the negative impacts were not.

Please add an analysis in the Final EA of the impacts to natural resources from the increased
growth and development that would occur from implementation of the proposed project,
specifically impacts to the tortoise and tortoise habitat and its ability to survive and recover in the
Upper Virgin River Recovery Unit. This analysis is needed for preparing the biological assessment
and for the USFWS to make a determination of whether the proposed project would jeopardize the
continued existence of the tortoise. Reclamation should include information identified in 50 Code
of Federal Regulations (CFR) 402.12(f)(4) and the USFWS’s section 7 Handbook (USFWS &
NMES 1998) in this analysis. Identified information includes analysis of the effects of the action
on the species and habitat, including consideration of cumulative effects, and interrelated and
interdependent actions. Would the activity in question occur “but for” the proposed action under
consultation. If the answer is “no,” that the activity in question would not occur but for the
proposed action, then the activity is interrelated or interdependent and should be analyzed with the
effects of the action.
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The Council asserts that the population growth and associated development in Washington County
would not occur to the extent without the construction and operation of the proposed project and
reuse of water that this Project would provide. This assertion is supported by information presented
by Reclamation in the Draft EA, including:

e “The goal for the project is to help meet future water demands.”

e “Even under the County’s aggressive conservation program, deficits in total water supply
would begin in the mid 2030’s [sic] under the population and supply projections,” and
“total system capacity requirements continue to be governed by population growth, peak
demand conditions, and required reliability standards. Future demand projections therefore
reflect both anticipated growth and the expected benefits of ongoing conservation.
Approximately 209,600 acre-feet of water demands for areas serviced by the District are
projected by year 2075. And,

e “Current water demand is less than 100, acre-feet (Figure 1-2, Reclamation 2026).”

In the Council’s scoping comments (Desert Tortoise Council 2026), we recommended that
Reclamation analyze a fourth alternative — constructing, operating, and maintaining facilities that
would result in limited growth in Washington County, that is, growth that is limited to the resources
available and sustainable, which we note is another recommendation that Reclamation did not
include in the Draft EA. At the least, the Final EA should list this as an alternative considered but
rejected.

Similarly, although we recommended in our scoping comments [page 8 in Desert Tortoise Council
(2026)] that, “The NEPA document [e.g., Draft EA] should analyze the demographic status and
trend of the tortoise in the action area, Upper Virgin River Recovery Unit (UVR Recovery Unit),
and range-wide,” there is no mention (much less analysis) of the tortoise’s demographic status,
which continues to decline throughout most of its range [Allison and McLuckie 2018, USFWS
2025; Appendix A in Desert Tortoise Council 2026) including the Red Cliffs Tortoise
Conservation Area (see Table 1 below). Our understanding of scoping comments is that the federal
lead agencies are required to address them in the subsequent NEPA documents. Although our
scoping comments letter is included in the Final Scoping Report associated with the Draft EA,
there is minimal evidence that Reclamation or BLM addressed most of our concerns, including an
adequate analysis of tortoise demographic trends in the region. We ask that this omission be
rectified in the Final EA.

On page 1-6 of the Draft EA, under “Conformance with Land Use Plan, ” Reclamation states,
“Although the Proposed Action is not specifically mentioned in the St. George Field Office Record
of Decision and Resource Management Plan (1999), as amended 2001, 2016, and 2021 (SGFO
RMP), the project is in conformance with its stated objectives, goals, and decisions.” In this Record
of Decision (BLM 1999), we found the following objectives for the tortoise:

“Desert Tortoise — Objectives: BLM will work collaboratively with local, state, and
federal partners to accomplish the goals and the objectives of the Washington County
HCP and Red Cliffs Desert Reserve. Major goals include the preservation and
protection of the desert tortoise and its habitat so as to achieve full recovery of the
tortoise as well as other listed or sensitive species found within the Upper Virgin River
Recovery Unit.”
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“FW-22 Outside of the HCP Reserve and the Beaver Dam Slope ACEC, tortoise habitat
now designated as critical will be protected by...

d) requiring biological surveys before surface disturbing activity and avoidance

of den sites and other areas essential to tortoise survival; and

e) designating such habitats as right-of-way avoidance areas (outside of utility
corridors)” (BLM 1999).”

Reclamation and BLM should provide the objectives, goals, and decisions in the SGFO RMP,
specifically for special status species, including the tortoise and their habitats, and explain how the
proposed project conforms to them including the 24 acres of critical habitat the proposed project
would impact.

On page 2-8, Reclamation says, “The District would coordinate with the Virgin River Program
and the U.S. Army Corps of Engineers (USACE) on construction methods and timing for the
Virgin River [pipeline] crossing. If water is present, the District would install temporary earthen
cofferdams and trench through the stream bed or use trenchless technology under the stream as
described in the environmental protection measures (EPMs) (see Section 2.3.7).”

While not an identical situation, the All American Pipeline proposed to trench and bury an oil
pipeline across the Colorado River. This method was rejected by the Department of the Interior
because during high flows and resulting erosion, the pipeline would be exposed/suspended in the
water column making it unstable and likely to rupture. Repairs would not be possible until flows
decreased, which under some circumstances might be several days. Reclamation’s data indicates
that during high flows the river bottom was scoured to a depth 50 feet or greater compared to
typical flow events. The Army Corps of Engineers required that directional boring through rock
be used to construct the All American Pipeline across the Colorado River to ensure the long term
integrity of the pipeline. Consequently, Reclamation should require that any pipeline crossing a
river should be suspended above the 500-ft flood elevation or directionally bored through bedrock
to ensure long term integrity of the pipeline.

In reviewing the Draft EA, we did not find current data on the fluvial geomorphology of the Virgin
River including the depth of sediment/depth to bedrock. This information should be included in
the Final EA and used to help determine the appropriate depth to directionally bore under the
Virgin River and install a water pipeline.

Page 2-10, Environmental Protection Measures: The Draft EA is unclear whether the EPMs will
be implemented or are suggested mitigation under NEPA with no requirement to implement them.
Reclamation should state that the EPMs described in the Draft EA and in Appendix D are part of
the description of the proposed project and, therefore, are mandatory and must be implemented.
When an EPM is implemented, monitoring the effectiveness of its implementation should be a
required component. The monitoring should be science-based and the data collected in a
statistically robust manner. If monitoring indicates the EPM is not fully effective, adaptive
management should be required to modify the implemented EPM so it is effective. Successful
implementation of the EPMs that protect resources would be a demonstration that BLM is
complying with the Federal Land Policy and Management Act (FLPMA), and implementing
“actions necessary to prevent unnecessary or undue degradation of the lands.”
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Page 3-13, General Vegetation, Regulatory Framework and Methodology: Please add
Executive Order 13751, Safeguarding the Nation From the Impacts of Invasive Species and the
Noxious Weed Control and Eradication Act of 2004 for directives that Reclamation and BLM will
be implementing for the proposed action. In addition under FLPMA, BLM is required to “take any
action necessary to prevent unnecessary or undue degradation of the lands.” This would include
requiring the control and elimination of non-native invasive plants on BLM land.

Page 3-13, General Vegetation, Affected Environment: Reclamation identified only two species
of invasive plants present in the study area. “Two noxious weed species, tamarisk (Tamarisk
ramosissima) and phragmites (Phragmites australis) were observed within the general vegetation
Study Area or associated sensitive plant survey buffers.”

The Council is surprised that Reclamation did not observe numerous other non-native invasive
plant species in the study area. Species such as red brome (Bromus rubens), cheatgrass (Bromus
tectorum), Sahara mustard (Brassica tournefortii), and others should have been observed in the
Study Area. Because the Draft EA does not include information on the presence of non-native
invasive annual plant species, this absence of information suggests that these invasive species are
not present in the Study Area. We recommend that Reclamation coordinate with BLM on the
occurrence of invasive, non-native plants in the Project area, and revise the list of invasive plants
in the Project area in the Final EA.

Page 3-13, General Vegetation, Environmental Consequences: “All alternatives of the
Proposed Action would temporarily affect general vegetation (Figure 3-1 and Appendix E).
Temporary disturbances would consist of pipeline construction and staging areas for vehicles,
equipment, materials, parking, and human foot traffic. Vegetation removal would be kept to what
is necessary to install and maintain the project. EPMs would restore vegetation to a condition equal
to or better than the pre-existing condition where temporary disturbances occurred.”

While the duration of the disturbance action would be temporary, the impacts to vegetation would
be long term, at least in areas with desert vegetation. For restoration of native perennial vegetation
in the Mojave Desert, Abella (2010) reported recovery of vegetation lost from surface disturbance
would take 200 years, and disturbances can leave scars in the desert visible for multiple human
generations. The time for vegetation recovery following restoration would likely be reduced if the
Applicants implemented effective actions to assist the soils and vegetation restoration processes.
However, the time to restore the areas impacted by temporary actions would likely be decades
even with this assistance. Again, we are unsure whether the agencies would require implementing
these EPMs, because the Draft EA is unclear whether these are part of the proposed project or are
mitigation measures that are not mandatory requirements for implementation under NEPA.

If EPMs are successfully implemented with respect to vegetation restoration in these temporarily
disturbed areas, there would still be a temporal loss of vegetation. This means there would be a
temporal loss of wildlife habitat including habitat for the tortoise. The agencies should require the
implementation of additional vegetation restoration measures to offset this temporal loss as well
as the permanent loss of vegetation in the permanently developed areas and areas where ongoing
maintenance would occur. In the last case, land use changes would be too frequent for vegetation
restoration to occur.
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Please see additional comments on impacts to this resource issue under “Appendix D,
Environmental Protection Measures, Central Reuse System, EPM 13. Construction
Methods/Safety” and “EPM 64. Post-Project Conservation Measures.”

Pages 3-36 and 3-37, Affected Environment, Endangered Species Act Listed Species: The
section of the NEPA document usually provides the environmental baseline for the resource issues
to be analyzed in the environmental consequences section. The information presented in Draft EA
is limited to a table listing the species, their legal status, and whether critical habitat occurs in the
Study Area.

Table 1. Data! of adult tortoise numbers sampled, sex ratio, densities, confidence intervals, and
coefficient of variation for Zones 2, 3, and 5 combined at the Red Cliffs Reserve, Upper Virgin River

Recovery Unit.

Year | Estimated | Estimated | Sex | Estimated | Estimated | Coefficient 95% Shell Percent
Number Number | Ratio | Tortoise Tortoise of Confidence | Remains | Mortality
of Adult | of Adult | &:9Q Density Density Variation Interval Found
Tortoises | Tortoises | (Zones | [Zones 2, | (Zone 3 (%) for (Zones 2,3, &

(Zones 2, | (Zone3) | 2,3, & | 3,&5 (km?)) | Zones 2, 3, 5)
3,&5) 5) (km?)] & 5 (for | Low | High
tortoises
>180 mm
MCL)

1999 3404 3199 89:93 29.1 33.1 14.48 21.4| 39.6 54 4.5

2000 3568 3173 65:103 30.5 33.8 13.36 22.9 | 40.7 44 6.4

2001 3591 3351 76:83 30.7 35.0 12.35 23.5 | 40.2 34 4.7

2003 1926 1670 61:27 16.5 17.6 12.16 12.6 | 21.5 93 34.2

2005 3067 2509 79:76 26.2 26.2 11.85 20.2 | 34.0 106 13.0

2007 1948 1582 36:60 16.7 16.5 12.85 12.6 | 22.0 73 11.7

2009 1603 1116 33:49 13.7 11.6 14.29 10.1 18.6 66 15.4

2011 2238 1775 70:52 19.1 18.5 11.27 149 | 24.6 29 12.7

2013 1971 1532 39:62 16.9 16.0 12.97 12.7 | 223 22 7.7

2015 1751 1317 47:49 15.0 13.7 13.65 11.2 | 20.1 20 4.1

2017 2231 1710 53:62 19.1 17.8 11.50 14.7 | 2438 17 2.6

2019 2011 1181 59:47 17.2 12.3 16.21 163 | 263 19 6.5

2023 2425 1681 26:20 20.7 17.5 11.93 13.3 | 23.1 12 14

2025 1600 891 48:59 13.7 9.3 17.23 6.7 12.9 46 313

! Data from UDWR. 2026. Regional Desert Tortoise Monitoring in the Red Cliffs Desert Reserve, 2025. Utah
Division of Wildlife Resource Publication 26-15.

In our scoping comments, we asked that the Draft EA assess the demographic status of tortoises
in the region, which the Draft EA fails to do. To assist Reclamation and BLM with their analysis
of the impacts of the Proposed Action to the tortoise, we are providing demographic data for the
tortoise population in the Red Cliffs Reserve in Table 1. These data are for tortoises that occur on
lands that are managed for their conservation and protection of the tortoise (i.e., Omnibus Public
Land Management Act of 2009) with most of this area designated as a National Conservation Area
(NCA). Thus, it is likely that the demographic status of other tortoise populations in the Upper
Virgin River Recovery Unit are exposed to more adverse impacts and have reduced densities and
greater death rates than in the Red Cliffs Reserve because they are not managed as proactively for
tortoise conservation and protection (despite the proposed Northern Corridor).
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To sustain a tortoise population, the annual mortality for a population should not exceed 2 percent
(USFWS 1994b). The data in Table 1 indicate a continuing decline in tortoise density and
abundance and a mortality of greater than 2 percent in all years sampled except one. This high rate
of mortality is occurring on public lands BLM is directed to manage for the conservation and
protection of the tortoise in the Red Cliffs NCA. This information should be included in the Final
EA and is needed to adequately analyze the impacts of the Proposed Action to the tortoise and
tortoise habitat in the Upper Virgin River Recovery Unit to determine whether the impacts of the
Proposed Action constitute a significant impact.

On pages 3-39 and 3-40, Reclamation defined the Study Area for the tortoise as “the disturbance
area and a 200-meter survey buffer surrounding linear features.” This area “encompassed 8,637.42
acres: 594.23 acres were determined to be high quality habitat, 1,277.49 acres were determined to
be medium quality habitat, and 922.34 acres were determined to be low quality habitat.”

We remind Reclamation that when analyzing impacts to tortoises and tortoise habitats, they should
follow the regulations and guidance from the USFWS (2019a). For linear projects, the action area
is the right-of-way and the adjacent areas on both sides of the right-of-way where tortoises may be
moved from harm’s way during implementation of the project. We were unable to find information
the Draft EA about the results of presence-absence surveys for the tortoise (USFWS 2019a), so we
presume these protocol surveys have not been conducted. Relevant to determining the action area
for the linear portion of the proposed project, this encompasses areas where tortoises found during
clearance surveys (USFWS 2019b) would be relocated to when found in the impact area during
construction and maintenance activities. Absent this information it appears that Reclamation
arbitrarily selected a 200-meter buffer for determining the Study Area/action area. It is also unclear
whether the 200-meter buffer is on each side of the disturbance area within the ROW or the total
width of the buffer area. Please clarify this information on the buffer in the Final EA.

On pages 3-39 to 41, the agencies list and sometimes describe the impacts to the tortoise and
tortoise habitat from construction, operations, and maintenance of the Proposed Action. The listed
actions and described impacts included “...vegetation removal, excavation, and vehicle use [that]
have the potential to disturb or destroy desert tortoises and their burrows, if present during
construction activities. Effects may also include the fragmentation and degradation of habitat
(permanent and temporary), and fatality because of crushing, burying, or entrapment.”

However, many impacts to the tortoise and tortoise habitat were not found in this section of the
Draft EA. These include:

e Introduction, spread, and proliferation of non-native invasive plant species (Brooks and
Berry 2006) via construction equipment, vehicles, and other sources;

e replacement of native forbs with high nutritional and water value with low nutritional non-
native invasive grasses (Drake et al. 2016);

e increased occurrence of wildfire size, intensive, and frequency of human-caused wildfires
from fuels provided by non-native invasive plant species (Brooks and Esque 2002); and,
among others,

e increased predation from substantially increased numbers of coyotes that utilize human
subsidies of food and water (Richter et al. 2024), ravens that utilize human subsidies of
food, water, roosting, perching, and nesting locations (Boarman 2003).
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These indirect impacts to the tortoise and tortoise habitat should be analyzed in the Final EA in
the context of impacts within the Upper Virgin River Recovery Unit.

When researching the definition of “environmental effect” in NEPA, we found that Congress did
not define it in this statute. The dictionary defines “environmental effect” as the effect that the
activities of people and businesses have on the environment.” In the Department of the Interior’s
(DOI) “National Environmental Policy Act Implementing Regulations” (91 FR (36) 8738-8762),
DOI states that “NEPA does not contain any provisions addressing any specific type of
environmental impact.” “Direction from within the executive branch may in the past have pushed
agencies to articulate environmental analysis according to artificial distinctions between ‘direct,’
‘indirect,” and ‘cumulative’ types of effects, . . . but that direction has now been rescinded” (91 FR
(36) 8753).

While that direction may have been rescinded, we found no information that gives the executive
branch the authority to narrow the meaning of a term Congress used in a statute (i.e.,
“environmental impact” and “environmental effect” in NEPA) without documentation that this
was the intent of Congress. In other words, DOI and the agencies should not declare that they know
what Congress meant when it used the term “environmental effect” and “environmental impacts”
and assume it was limited to direct impacts, location of direct environmental effects and
disturbance, or limited indirect impacts.

In addition, in a recent court decision regarding the USFWS’s wording of the regulations to narrow
the meaning of “adverse modification” of critical habitat, the court found that the regulatory
wording imposed a “restriction on the statutory language” (Center for Biological Diversity, et al.
v, Department of the Interior, et al. Case No. 24-cv-04651-JST, March 20, 2026). We contend that
DOTI’s regulations narrow the meaning of “environmental effects” from what is presented in the
NEPA statute for environmental effects and impacts.

Because numerous other human actions have resulted in direct and indirect impacts to the tortoise
in the Upper Virgin River Recovery Unit, the cumulative, synergistic, and interactive impacts of
these actions should be analyzed in the Final EA. This analysis should include how these impacts
with the Proposed Action would affect the survival and recovery of the tortoise in the Upper Virgin
River Recovery Unit. Instead, the Draft EA contained the following “analysis” and conclusion
regarding the tortoise — “Due to the effects described in this section, the Proposed Action under
all alternatives is likely to adversely affect the Mojave desert tortoise but effects would be minor
with implementation of EPMs in Appendix D.”

In addition, we found no citations from the scientific literature to support the impacts that would
occur from implementation of the Proposed Action or this conclusion by the agencies, with one
exception, a citation on the impacts of increased populations of common ravens on predation of
juvenile desert tortoises from the Proposed Action from increased availability of surface water.
The Draft EA neglected to document other anthropomorphic subsidies that the Proposed Action
would provide to common ravens and to coyotes during construction, operations, and maintenance
phases (e.g., human food discarded on the work site; unearthing and injuring or killing fossorial
and semi-fossorial animals during construction and maintenance activities that provide food
subsidies for tortoise predators, etc.).
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On page 3-41, we note the following statement: “Preconstruction [emphasis added] surveys would
be completed prior to construction and monitoring or fencing would be in place during
construction, as applicable.” USFWS defines two types of tortoise surveys, including “presence-
absence surveys” (USFWS 2019a), which are intended to document the occurrence of tortoises
and their signs in an action area, and “clearance surveys” (USFWS 2019b), which are intended to
rescue tortoises from harm’s way and document absence of tortoises prior to ground disturbance.
USFWS does not define the term, “preconstruction surveys.” Reclamation’s intent here is to ensure
that tortoises are not harmed by construction, operations, and maintenance activities, which is one
function of clearance surveys.

Unlike presence-absence surveys, which are conducted along transects spaced at 10-meter
intervals on a single pass in the project area, clearance surveys are conducted along transects
spaced at 5-meter intervals on two passes where tortoises are not found. If a tortoise is found on
the second pass, for example, two more passes are conducted until which time no tortoises are
found on two consecutive surveys. Please be sure to use the correct survey terminology, which is
“clearance surveys,” in the Final EA and subsequent environmental documents.

On page 3-41, “surveys would be completed ... or fences would be in place” may be construed as
an either/or scenario. Importantly, where fences are installed and installation is monitored by
preapproved biologists, clearance surveys would then be conducted inside the fences. Please be
sure that the Final EA and related environmental documents indicate that clearance surveys are to
be performed inside tortoise-proof fences after they are installed.

On page 3-41, Reclamation states, “Of the 321 acres mapped as critical habitat [in the Study Area
for the tortoise], 24.4 acres would be temporarily disturbed by the Proposed Action regardless of
alternative or development (suitability) status.”

We were unable to find a description of what “temporarily disturbed” means or an analysis of the
effects of this temporary disturbance on the ability of the Upper Virgin River Critical Habitat Unit
to provide the physical and biological features needed to support tortoise recovery. As described
above, the Draft EA should have included an analysis of the direct, indirect, cumulative,
synergistic, and interactive impacts to this critical habitat unit from implementation of the
construction, operations, and maintenance of the Proposed Action. As cited above (Center for
Biological Diversity, et al. v, Department of the Interior, et al. Case No. 24-cv-04651-JST, March
20, 2026), the court ruled that “destruction or adverse modification” to “mean a direct or indirect
alteration that appreciably diminishes the value of critical habitat for the conservation of a listed
species.” “[N]othing about the term ‘adverse modification’ requires that impact to be especially
large.” Consequently, we advise the agencies to follow this court decision and in the Final EA,
include an analysis of all impacts to this designated critical habitat unit from the Proposed Action
with existing impacts and impacts of planned projects that would affect this critical habitat unit.

The impacts to the Upper Virgin River Critical Habitat Unit and how those impacts would affect
the ability of this critical habitat unit to provide the physical and biological features necessary for
the tortoise to survive and recover as relayed by the USFWS in the final rule designating critical
habitat for the tortoise was also not found in the Draft EA. Please add this information and analysis
in the Final EA.
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On page 3-41, Reclamation states, “The pipeline routes are not expected to create barriers to
tortoise movement.” The Council agrees that after construction of the pipeline is completed by
burying it, there should be no vertical barrier to stop a tortoise. However, the Draft EA fails to
document that the pipeline would likely result in conditions that impede tortoise movements. These
include “habitats with questionably sufficient thermal cover, such as burned areas or playa edges,
or other features typical of the urban-wildland interface, such as ploughed lots, roads, railways,
and large berms, all of which can act as filters that reduce connectivity between populations
(Peaden et al. 2015, Rautsaw et al. 2018, Dutcher et al. 2020, Hromada et al. 2020). When adjacent
to roads, the graded unvegetated areas of the pipeline route in combination with roads would results
in a greater reduction in connectivity in the absence of appropriate crossing structures. Averill-
Murray et al. (2021) emphasized the importance of genetic connectivity of tortoise populations
within a recovery unit for survival and recovery. Please describe and analyze this impact in the
Final EA with respect to the survival and recovery of the tortoise in the Upper Virgin River
Recovery Unit.

In summary, in reviewing the Draft EA, we were unable to find how the agencies “connected the
dots” between the incomplete list of impacts to the tortoise and tortoise habitat and the agencies’
conclusion regarding the effects of the Proposed Action to the tortoise, tortoise habitats, and
critical habitats regarding its survival and recovery. In addition, we were unable to find in the Draft
EA how the agencies “connected the dots” between the impacts to the tortoise and tortoise habitat
and the effectiveness of implementing the EPMs to fully offset all impacts of the construction,
operations, and maintenance of the Proposed Action. If the implementation of the EPMs would
not fully offset the impacts, the Final EA should explain why this is not occurring and describe the
impacts that remain.

Appendix B. Statutes, Regulations, and Authorizations. Reclamation lists the “Endangered
Species Act of 1973, as Amended (16 U.S.C. 1531 et seq.) and related Statutes and Orders” as a
statute with which the Draft EA and the Project must comply. Although this is a general statement,
the construction phase of the proposed project is funded by Reclamation and part of the Project’s
construction, operations, and maintenance activities would occur on BLM land. In the Final EA,
Reclamation should clarify whether the entire Project including operations and maintenance
activities are subject to Section 7 consultation under the Federal Endangered Species Act (FESA).
If not, Reclamation should state which actions are subject to Section 7 consultation and which are
subject to authorization under Section 10 (incidental take permit).

In the Final EA, please add the Omnibus Public Land Management Act of 2009 to the list of
statutes with which the proposed project must comply. This statute directs BLM to manage the
Red Cliffs NCA:

(A) In a manner that conserves, protects, and enhances the resources of the NCA; and
(B) in accordance with:

(1) the FLPMA of 1976 (43 U.S.C. 1701 et seq.); and,

(i1) this section.
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Thus, BLM should not allow actions on public lands adjacent to or near this NCA that would result
in adverse indirect, cumulative, synergistic, or interactive impacts that would impede BLM’s
ability to comply with this statute.

BLM has policies that should be included in Appendix B on Statutes, Regulations, and
Authorizations. They include:
e Bureau of Land Management. 2015. Advancing Science in the BLM: An Implementation
Strategy IB 2015-040;
e Bureau of Land Management 2022. Habitat Connectivity on Public Lands Instruction
Memorandum 2023-005; and
¢ Bureau of Land Management. 2024. Special Status Species Management — Manual 6840.
Washington, D.C. September 9, 2024.

BLM should ensure that the analysis of impacts for the action alternatives and the Proposed Action
comply with these policies.

BLM Policy — Advancing Science: BLM is directed in other documents and this policy to use
science in its decision-making processes. In NEPA, Congress declared that federal agencies shall
“[u]tilize a systematic, interdisciplinary approach which will ensure the integrated use of the
natural and social sciences . . . in planning and in decisionmaking.” To comply with these
requirements, the Final EA should use the latest information from scientific journals and reports
on the demographic status of the tortoise; the needs of the tortoise for its survival and recovery in
the Upper Virgin River Recovery Unit and rangewide; and how the direct, indirect, cumulative
synergistic, and interactive impacts of the action alternatives would affect the future survival and
recovery of the tortoise in this Recovery Unit, including connectivity across the Upper Virgin
River Recovery Unit, connectivity across with the Northeastern Mojave Recovery Unit,
connectivity range-wide, and the ability to respond to habitat shifts from climate change. This
analysis and any conclusions stated in the Final EA regarding the tortoise and tortoise habitat
should be supported with citations from the scientific literature. BLM’s “Advancing Science in the
BLM: An Implementation Strategy IB 2015-040” (BLM 2015) reinforces the need to use science
in decisionmaking. Please ensure the final NEPA document demonstrates compliance with this
BLM policy, especially with respect to analysis, conclusions, and decisions made concerning the
tortoise.

BLM Policy — Habitat Connectivity: Under this policy, BLM is directed “to ensure habitat
connectivity, permeability and resilience is restored, maintained, improved, and/or conserved on
public lands” (BLM 2022). “BLM state offices will work with state and Tribal wildlife managers
as well as other stakeholders to assess data regarding connectivity, permeability, and resilience
and, based on that assessment, identify where to focus management that best supports priority
species.” BLM “offices are also encouraged to work with a diverse scientific field of experts to
expand research on habitat connectivity on public lands to best inform the assessment of habitat
connectivity.” “Consistent with BLM’s inventory obligations and authority for important resource
values (as provided for in Section 201(a) of FLPMA)[1], and to help guide where best to focus
management of connectivity, the BLM will assess public lands for habitat connectivity and identify
areas of habitat connectivity, which are habitats on BLM administered public lands that support or
facilitate priority species movements and other ecological processes, such as seed dispersal,
migrations, and stopover sites.”
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To help maintain tortoise residency and permeability across all non-conservation-designated
tortoise habitat, Averill-Murray et al. (2021) recommended that all surface disturbance should be
“limited to less than 5-percent development per square kilometer because the S-percent threshold
for development is the point at which tortoise occupation drops precipitously (Carter and others
2020a).” They cautioned that the upper threshold of five percent development per square kilometer
may not maintain population sizes needed for demographic or functional connectivity; therefore,
development thresholds should be lower than five percent.

When analyzing whether a project/proposed action may impact areas on the landscape used/needed
by tortoises, BLM should include that the lifetime home range for the Mojave desert tortoise is
more than 1.5 square miles (3.9 square kilometers) (Berry 1986) and that tortoises may make
periodic forays of more than seven miles (11 kilometers) at a time (Berry 1986).

BLM should analyze in the Final EA how the Proposed Action would comply with BLM’s policy
on Habitat Connectivity and FLPMA. Specifically, the issues are connectivity for the tortoise
within the Upper Virgin River Recovery Unit, with tortoises in the Northeastern Mojave Recovery
Unit, and connectivity to vegetation associations moving to higher latitudes in response to climate
change. The importance of habitat connectivity within a recovery unit and between recovery units
was identified in USFWS’s Revised Recovery Plan for the Mojave Population of the Desert
Tortoise (USFWS 2011). Since then, the need for habitat connectivity for the tortoise has been
reported in several scientific papers including Averill-Murray et al. (2021).

In the Final EA, BLM should include the results of the following actions:

* Use existing geospatial data on tortoise habitat (e.g., Nussear et al. 2009);

* overlay existing geospatial data of past and present development/surface disturbance;

« indicate the spatial extent of the indirect impacts (that extend beyond the project footprint) of
this development according to Beier et al. (2008), Beier (2018), Carter et al. (2020), Averill-
Murray et al. (2021), and others; and,

* overlay the locations of the Proposed Action.

These geospatial layers would indicate where habitat for the tortoise would remain, and whether
the configuration of the tortoise habitat would be sufficient to provide connectivity within and
between the recovery units and to the north. This information and analysis should be reported in
the Final EA to demonstrate compliance with FLPMA and this policy, as well as analysis under
FESA in the biological assessment.

BLM Policy — Special Status Species Management: BLM states, “[t]his policy establishes an
agencywide emphasis on proactive, landscape- and ecosystem-level, scientifically informed
conservation and recovery of special status species and their habitats.” BLM identified five
objectives:

» Focus on Proactive Conservation and Recovery for Special Status Species;
* Use FESA Section 7(a)(2) Consultation to Support Conservation and Recovery;

Desert Tortoise Council/Comments/Washington County Central Reuse System EA. 8-28-2026 15



* Promote Healthy Species Populations and Biodiversity through Landscape- and
Ecosystem-Level Management — including promoting ecosystem resilience and landscape
intactness, including habitat connectivity especially with regard to climate change;

» Use Science and Adaptive Management to Advance Conservation and Recovery; and

» Engage Stakeholders through Internal and External Involvement.

For the first objective, BLM should demonstrate in the Final EA how implementation of the
Proposed Action is not hindering the conservation and recovery of the tortoise in the Upper Virgin
River Recovery Unit or the ability of the tortoise to respond to climate change through actions
such as shifting its range to higher latitudes.

For the second objective, BLM should provide in the Final EA the biological opinion issued by
the USFWS for the construction, operations, and maintenance of the Proposed Action. Section
7(a)(2) of the FESA requires federal agencies to consult with the USFWS on any action that they
fund, authorize, or carry out that may affect the desert tortoise. The effects of the Proposed Action
include direct, indirect, interrelated, and/or interdependent effects under FESA. Under NEPA, all
impacts are to be analyzed (DOI 2026).

For the third objective, BLM should demonstrate how it has (1) analyzed and incorporated habitat
connectivity for the tortoise and other special status species in the analysis of impacts for the
Proposed Action; (2) developed appropriate mitigation to offset these impacts and ensure that
habitat connectivity is maintained; and (3) required this mitigation to be implemented to avoid or
offset this impact with monitoring to determine its effectiveness. Habitat connectivity within each
recovery unit is necessary to support demographically viable populations and long-term gene flow
for the tortoise and crucial to achieve recovery of the tortoise. Also, habitat connectivity between

recovery units for the tortoise is necessary for its survival and recovery (Averill-Murray et al.
2021).

In analyzing habitat connectivity for the tortoise, Averill-Murray et al. (2021) stated, “Ignoring
minor or temporary disturbance on the landscape could result in a cumulatively large impact that
is not explicitly acknowledged (Goble 2009); therefore, understanding and quantifying all surface
disturbance on a given landscape is prudent.” The authors found that effective linkage habitats are
not long narrow corridors; rather, low-mobility species, such as the desert tortoise, are considered
“corridor dwellers” that may spend their entire life within corridors (Beier and Loe 1992). In effect,
low mobility of the species means that interconnected local populations of tortoises must persist
across the landscape to ensure overall species persistence (Averill-Murray et al. 2021).

Appendix D. Environmental Protection Measures, Central Reuse System. Unless otherwise
noted, the page numbers referenced below are taken from the “Draft Environmental Assessment
Appendix D — Environmental Protection Measures, Central Reuse System, Washington County,
Utah, Provo Area Office — Upper Colorado Basin Region July 2026.”

We appreciate that Reclamation has identified EPMs to be implemented during the construction
of the proposed project. However, most of these measures cover construction activities; few cover
operations or maintenance activities. Typically, many EPMs required during construction would
also apply and be required during routine/planned maintenance activities. Please revise Appendix
D to include mandatory EPMs for all resource issues affected by maintenance activities.
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On page 1, we recommend that the following bold-font wording be added as indicated to the
introductory statement: “The Washington County Water Conservancy District (District)
environmental protection measures include design features, best management practices,
monitoring, standard operating procedures, and other practices consistent with permits,
agreements and applicable Federal, state, or local regulatory requirements, which must be
acquired prior to ground disturbance.” This recommendation is consistent with the one given
above in reference to page 3-41 in the Draft EA to ensure that the Applicants and all other entities
know that formal Section 7 take authorization must be acquired before implementing any EPMs
that facilitate take of tortoises and other federally-listed species.

For EPM 1, Air Quality: “Best management practices for dust control near special status plants
will be coordinated with applicable agencies.” We recommend that special status animals that
depend on native vegetation for forage and cover and whose habitats occur in and near the Project
area should be added to this EPM. Our reasons follow.

Common sources of dust in the Mojave Desert are human activities involving mechanical
disturbance of arid soil or fire. Mechanical disturbance of the soil is caused by activities such as
vehicle traffic (military training and operations activities and OHV use), trampling by livestock
and people, and land clearing (such utility, residential, and commercial development). Such uses
are increasing exponentially in arid and semi-arid areas of the world (Belnap et al. 2001). These
activities produce dust by degrading soil crusts, exposing soils to wind movement by suspension
and saltation, and denuding the land of vegetation and exposing areas from which dust can be
raised (Grantz et al. 1998, Padgett et al. 2007).

Soil crusts play an important role in soil stabilization and other soil processes and are highly
susceptible to degradation or loss from disturbance activities recently introduced by man in the
Mojave Desert. Consequently, dust at its current levels is likely a recent phenomenon to the
Mojave Desert. Native plants did not evolve with exposure to high levels of dust.

Once disturbed by human activities such as excavation and other types of surface disturbance, soils
in the Mojave Desert are easily eroded by wind and water (Army 2006) with wind erosion
producing airborne dust. Eller (1977), Thompson et al. (1984), Sharifi et al. (1997), and Farmer
(1993) have indicated that varying amounts of dust settling on vegetation can block stomata,
increase leaf temperature, and reduce photosynthesis thereby adversely affecting transpiration and
growth of native desert plants. Airborne dust generated by vehicles buried soil crusts, resulting in
the death of their photosynthetic organisms (e.g., cyanobacteria and green algae) (Belnap et al.
2001), and wind generates dust that can cover or abrade annual vegetation or seedlings. Dust
deposition may reduce shoot length, increase water stress, and reduce or eliminate reproductive
output for established plants (Wijayratne et al. 2005).

The extent of this damage and loss of plants depends on the amount of dust produced, duration of
production, and distance traveled. Distance traveled is related to the size of the dust particle and wind
velocity. Large dust particles settle out near the source, whereas considerable amounts of fine particles
are also emitted and dispersed over much greater distances from the source. Particulate matter 10 pum,
or PM-10, represents a relatively fine particle size range and, as such, is not overly susceptible to
gravitational settling!, meaning they will stay suspended in the air and be carried greater distances
before being deposited on the ground and vegetation.

! http://www.epa.gov/ttnchiel/ap42/ch13/final/c13s02.pdf
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Under a typical wind speed of 10 mph, larger dust particles that are 30 to 100 um (PM-30 to PM-
100) in diameter are likely to settle within a few hundred feet from the source. Smaller particles,
(e.g., PM-10) have much slower gravitational settling velocities and are much more likely to
settling at greater distances from their source?. Thus, dust particles may be transported greater than
a few hundred feet from the source under a typical wind speed of 10 mph. Greater wind speeds
would transport these dust particles farther.

Tortoises require native herbaceous vegetation to obtain sufficient nutrients (e.g., protein, etc.) and
water for survival, reproduction, and growth (Drake et al. 2016, Henen et al. 1998). They also need
woody perennial shrubs for cover from predators and thermal extremes.

Part of the proposed project is located in, adjacent to, and near tortoise habitat including habitat
managed for the conservation and recovery of the tortoise (e.g., Red Cliffs NCA and tortoise
critical habitat). Physical and biological features identified by the USFWS (1994a) in the final
critical habitat rule for the tortoise include: (1) Sufficient space to support viable populations
within each of the recovery units and provide for movements, dispersal, and gene flow; (2)
sufficient quantity and quality of forage species and the proper soil conditions to provide for the
growth of such species; (3) suitable substrates for burrowing, nesting, and overwintering; (4)
burrows, caliche caves, and other sheltersites; (5) sufficient vegetation for shelter from temperature
extremes and predators; and (6) habitat protected from disturbance and human-caused mortality.

Habitat managed for the conservation/recovery of the tortoise would be adversely affected by the
dust generated from construction, maintenance, and the degradation and loss of soil crusts that
stabilize soils. Fugitive dust generated from the proposed project would adversely affect the
second, fifth, and sixth physical and biological features of tortoise critical habitat; thus, threatening
the ability of this critical habitat unit to contribute to recovery of the tortoise. This impact would
continue for years because restoration of soil crusts, which stabilize soils and reduce fugitive dust,
requires decades if sites are left undisturbed. Maintenance activities would continue to disrupt soil
crust formation. This would perpetuate the degradation and loss of soil crusts and continue dust
deposition on vegetation in tortoise habitat including areas managed for the conservation of the
tortoise.

Consequently, the Council recommends that EPMs that control fugitive dust be implemented in
areas adjacent to and near tortoise habitat for both construction and maintenance activities.
Measures to control fugitive dust should be implemented in areas near and adjacent to lands
managed by BLM to comply with the FLPMA. FLPMA requires that in managing the public lands
BLM shall “take any action necessary to prevent unnecessary or undue degradation of the lands.”
Requiring the Applicants to implement effective dust control methods during construction and
operation activities would be a way to comply with FLPMA.

When implementing dust suppression methods, we recommend that when water is used, it should
not form puddles. These will attract tortoise predators (e.g., common ravens and coyotes) to the
Project area and increase predation pressure on tortoises in nearby habitats. This is a standard
minimization measure implemented in tortoise habitat for construction projects.

2 http://www.epa.gov/ttnchiel/ap42/ch13/final/c13s02.pdf
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For EPM 4, Construction Methods/Safety: “A worker education program will be developed by
the District and used during construction and operation.” Please modify this EPM to say “A worker
education program will be developed by the District and used during construction, operation, and
maintenance.” It is also customary for there to be annual worker education programs to ensure
that previously-trained and new employees entering the areas after project completion be informed
of protective measures that are still in force, such as slower speed limits.

For EPM 8§, Construction Methods/Safety: “Construction areas will be kept free from any
accumulation of construction waste, trash, and debris. Disposal or recycling of trash and debris
will be off-site, at a State of Utah approved sanitary landfill or recycling site.” Please modify this
EPM to say “Construction areas will be kept free from any accumulation of construction waste,
trash, and debris. Daily disposal or recycling of trash and debris will be off-site, at a State of Utah
approved sanitary landfill or recycling site.”

For EPM 12, Construction Methods/Safety: “Vehicles will not be parked in tall or dry vegetation
to prevent fires from exhaust contact.” This measure is to reduce the likelihood of igniting a fire.
As given in bold font, we recommend that this EPM be modified to include dried vegetation.
Convection of heat from an exhaust system on a vehicle can start a fire with no contact between
the vegetation and the exhaust system.

For EPM 13, Construction Methods/Safety: “Noxious weed control will be developed during
final design and implemented to minimize the spread of noxious weeds during construction and
restoration/revegetation activities. Best management practices may include, but not be limited to,
targeted herbicide treatments, physical removal, and equipment cleaning/inspection, and
monitoring and maintenance activities. Best management practices for noxious weed control on
federal lands will be coordinated with applicable agencies (e.g., use of an approved Pesticide Use
Proposal on BLM-administered lands).”

A noxious weed is any plant officially designated by federal, state, or local authorities as injurious
to public health, agriculture, recreation, wildlife, or property. Several invasive plant species have
not been officially designated as noxious weeds and would not be managed under this EPM. We
recommend this measure be revised to include invasive non-native species as well as noxious
weeds. This change would comply with Executive Order 13751, “Safeguarding the Nation from
the Impacts of Invasive Species.”

We recommend that Reclamation and BLM add directed energy as a method for controlling
invasive plants. The tools available for controlling invasive plants may include manual,
mechanical, chemical, and directed energy.

For EPM 15, Construction Methods/Safety: “Any blasting will be conducted and managed to
avoid damage to nearby facilities, properties, or sensitive cultural sites. Blast noise monitoring will
be conducted if blasting will be in the vicinity of occupied properties, wildlife areas, or sensitive
public uses.”
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The Council appreciates that Reclamation would monitor blasting noise if blasting will be in the
vicinity of wildlife areas. This monitoring should include habitat for the tortoise including critical
habitat and the Red Cliffs NCA. The Applicants should coordinate with the USFWS and the Desert
Tortoise Recovery Office to determine how this monitoring would occur.

For EPM 16, Construction Methods/Safety: “Use of firearms by contractor personnel for target
practice will be prohibited from the construction site and access routes.” A standard EPM for the
tortoise is to prohibit all firearms, regardless of their intended uses, in the project area. Please
revise this EPM in the Final EA.

For EPM 17, Construction Methods/Safety: “Contractor personnel will be prohibited from
bringing unrestrained domestic dogs to the construction site.” A standard EPM for the tortoise is
to prohibit dogs in the project area. Restrained dogs have a way of becoming unrestrained with the
owner disavowing any knowledge of how that occurred. Please revise this EPM in the Final EA to
prohibit all dogs. This recommendation is consistent with EPM 42, which prohibits bringing
domestic dogs to the Project site. EPM 17 should be changed to agree with EPM 42 and
“unrestrained” should be removed from EPM 17.

Mojave Desert Tortoise: On page 4, we read, “Mojave desert tortoise environmental protection
measures are consistent with the U.S. Fish and Wildlife Service Utah 2018 Desert Tortoise Section
7 Conservation Guidelines. Additional measures may result from Section 7 consultation with U.S.
Fish and Wildlife Service.”

However, not all of the EPMs presented in Appendix D are consistent with those issued by the
USFWS (2009) for Authorized Biologists and Monitors. For example, in Chapter 3 of the “Desert
Tortoise (Mojave Population) Field Manual (Gopherus agassizii)” (USFWS 2009), USFWS states
“Monitors assist Authorized Biologists during surveys and serve as apprentices to acquire
experience. Monitors may not conduct field or clearance surveys or other specialized duties of the
Authorized Biologist unless directly supervised by an Authorized Biologist; ‘directly supervised’
means the Authorized Biologist has direct voice and sight contact with the Monitor.”

Also, the duties of a Monitor listed by USFWS (2009) are not as broad as those listed in Appendix
D (e.g., “Desert tortoise monitors are approved by the USFWS to assess habitat suitability, conduct
presence/absence and abundance surveys, . . .).” There is no mention of the requirement to conduct
activities under the direct supervision of an Authorized Biologist in the EPMs. We request that
Reclamation correct this requirement throughout Appendix D.

Clearance Surveys
EPM 28. “Desert tortoise surveys and monitoring in tortoise habitat in Utah will be completed
prior to and during construction, respectively.”

Because EPM 28 is located under “Clearance Surveys,” we interpret that to mean tortoise clearance
surveys (USFWS 2019b). We found no mention of conducting tortoise presence-absence surveys
(USFWS 2019a) in the Draft EA or Appendix D. In addition, we found no wording that requires
tortoise surveys prior to conducting maintenance activities in areas in or near tortoise habitat.
Please add this requirement to the Final EA.
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In the Final EA, Reclamation should clarify whether Section 7 consultation with the USFWS is
limited to the construction phase of the proposed project or includes all phases (e.g., maintenance
phase) of the proposed project.

Please add to EPM 28 the following verbiage in bold “Desert tortoise surveys and monitoring in
tortoise habitat in Utah will be completed prior to and during construction, respectively, and for
the cleanup of any hazardous materials spills or other actions resulting in ground
disturbance.”

For EPM 32, “Anytime a vehicle or construction equipment is parked in desert tortoise habitat, the
area around and directly under the vehicle must be inspected for tortoises before the vehicle or
equipment is moved. The inspection does not need to be performed by a tortoise monitor or FCR.
If there is a desert tortoise observed, it will be left to move on its own — the tortoise will not be
approached or handled. If this does not occur within 15 minutes, the designated desert tortoise
biologist will be contacted to remove and relocate the tortoise.”

Because Reclamation discusses handling tortoises, we hope the biological opinion issued by the
USFWS will require additional measures for tortoises under and near vehicles and construction
equipment. For example, a relocated tortoise must be monitored to ensure it does not return to the
site from which it was removed. The relocated tortoise should not be released if the ambient
temperature near the ground exceeds 95 degrees Fahrenheit. Please clarify these requirements in
EPM 32.

For EPM 33, “If a desert tortoise is found in the construction area, the tortoise will not be
approached or handled and all activities within 300 feet of the tortoise will be halted immediately,
until such time as the tortoise leaves the area or is moved from the site. This distance can be
adjusted down depending on specific circumstances as coordinated with applicable agencies. A
desert tortoise biologist will be contacted to approach and handle the tortoise. The USFWS (and
the Washington County HCP administrator, if so directed by UDWR or USFWS) will be notified
within 24 hours if a tortoise is found in the project area.”

Please clarify that the “applicable agencies” are the USFWS and Utah Division of Wildlife
Resources (UDWR), and that only Authorized Biologists are approved to handle tortoises.

For EPM 35, “All equipment and personal vehicles taken into desert tortoise suitable habitat will
be power-washed (e.g., undercarriages, wheels, and tires) to remove noxious weeds and seeds
and petroleum products prior to entering or re-entering the site.”

Typically, all vehicles are included in the requirement to power-wash, which includes the
undercarriages, wheels, and tires. Please add the bold wording to EPM 35.

For EPMs 37 and 38, a desert tortoise monitor is identified as conducting clearance surveys.
USFWS (2009) states, “Direct supervision is always required for field and clearance surveys;
direct supervision means that the Authorized Biologist has direct voice and sight contact with the
desert Tortoise Monitor.” Please revise these two EPMs to comply with this USFWS document.
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For EPM 41, “Trash and food items will be contained in closed (predator-proof) containers and
removed regularly as needed daily to reduce attractiveness to opportunistic predators such as
ravens, coyotes, and feral dogs.” Please modify this EPM to say “Trash and food items will be
contained in closed (predator-proof) containers and removed regularlyasneeded daily to reduce
attractiveness to opportunistic predators such as ravens, coyotes, and feral dogs.”

EPM 42. “Use of firearms by contractor personnel for target practice will be prohibited from the
project site and access routes.”

Please see our comment above for EMP 16.

For Occupied or High-Quality Desert Tortoise Habitat in the Active Season (February 15 —
November 30):

For EPM 45, “Desert tortoise monitors:

45a. “Desert tortoise monitors will be on site during all construction activities. These
monitors will be responsible for determining compliance with measures as defined in the
biological opinion.

45b. “No more than one hour prior to daily construction activities commencing or by 7 am
each workday (whichever is later), a desert tortoise monitor will conduct a clearance sweep
of that day’s activity area (including a 200-foot buffer beyond the footprint on all sides —
this may be larger depending on the anticipated action) and carefully inspect any hazards
(e.g. trenches, open pipes, etc.).

45c. “A desert tortoise monitor will be assigned to each grouping of equipment operating
in spatially disjunct areas within the project site. A grouping of equipment is defined as all
construction equipment working within a 1,000-foot linear distance from the first piece of
equipment to the last piece of equipment. Equipment performing backfilling, re-
contouring, and reclamation activities are included in this measure.”

For 45a, the Authorized Biologist determines compliance with measures in the biological opinion,
not the Monitors (USFWS 2009).

For 45b, conducing a clearance sweep or survey including a 200-foot buffer on all sides would
require more than one monitor. Clearance survey transects are walked at no greater than 5 meter
intervals twice throughout the survey area to ensure that all tortoises have been found and removed
if in harm’s way. More than one monitor would be required to complete this survey effort and their
activities should be conducted under the supervision of an Authorized Biologist as per USFWS
(2009) current management. The Authorized Biologists may replace the second monitor.

For 45c, please explain how a Monitor would hear and/or see an Authorized Biologist if they are
up to 1,000 feet away and the equipment is operating and making noise.
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For EPM 45d, we recommend that the following clarification be made as indicated in bold font:
“If the District chooses not to have a desert tortoise monitor on every grouping of equipment, they
can use temporary fencing, as detailed below. The fence line will be checked three times a day by
a desert tortoise monitor, including weekends and holidays when no active construction is
occurring.” Checking fences is particularly important following substantial rainfall. This measure
would also apply to EPM 48.

For EPM 48a, we recommend that USFWS (2009) be referenced and followed. Please reword this
EPM to say, “Any fencing plans must be approved by USFWS and follow specifications given
in the Desert Tortoise (Mojave Population) Field Manual (USFWS 2009).”

“For Occupied or High-Quality Desert Tortoise Habitat in the Less Active Season (December 1 —
February 14), the same measures as above (active season) would apply with the following
exceptions,”

For EPM 52, “A desert tortoise monitor is not required. A FCR will remain on-site during all
activities, conduct daily clearance sweeps out to 200-300 feet, check any hazards, and check all
backfilling, re-contouring, and reclamation activities prior to initiation. A desert tortoise monitor
will come out to the site twice a week to check in with the FCR, review and collect field notes,
and check any hazards.”

We strongly disagree that a Desert Tortoise Monitor not be required during construction between
December 1 and February 14. Tortoises, particularly juveniles, may be active year round, and
adults may leave their burrows during warmer weather and rainfall during this time period.
Because the Field Contact Representative (FCR) is “not authorized to conduct habitat suitability
surveys or handle tortoises” as per EMP 29 on page 5, they would not be authorized to handle
tortoises during this time period.

Please explain what the FCR would do if they find a tortoise in the construction area. They are not
authorized to handle tortoises, nor are they Authorized Biologists. Please explain what the Monitor
would do with the reviewed and collected field notes. Recall that the “Authorized Biologist is
responsible for the outcome of all desert tortoise related activities for which the project is approved,
including errors committed by Desert Tortoise Monitors” (USFWS 2009). Not having an
Authorized Biologist present during construction activities in occupied or high-quality desert
tortoise habitat, even in the less active season, where there is no tortoise exclusion fence, is risky
because tortoises can be active at any time of year.

For EPM 54, “Project vehicle speeds in the project area will be limited to 20 mph. Speed limit
signs can be posted when entering and exiting occupied habitat (e.g. long linear projects),” there
1s no sound rationale to raise the speed limit from 15 (as per EPM 45¢) to 20 miles per hour (mph)
between December 1 and February 14 because: (1) 15 mph signs will have already been posted for
nine months out of the year, and changing them to 20 mph during the other three months is
confusing to personnel who do not understand the rationale behind the change; (2) tortoises may
still be active during these winter months; and (3) since the period between December 1 and
February 14 is likely to be associated with wetter conditions, and therefore more slippery
conditions on muddy roads, the extra speed may result in less vehicular control. Also, please add
that District supervisors (or other responsible entities) should be required to enforce speed limits.
The responsibility for enforcement is lacking from the EPMs as written.
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We recommend that EPM 55 be modified as indicated by adding the words in bold font, “Desert
tortoise monitors are not required to be on site during all construction activities and temporary
fencing is not required. In the unlikely event that a tortoise or fresh sign is observed, all
construction activities within 300 feet of the tortoise should stop, a desert Authorized
Biologist will be called to the site, and remain there as per other EPMs for as long as
construction occurs in that area.” This recommendation is similar to EPM 57 and 63 but does
not commit the District to replace the FCR with someone who can handle tortoises for the duration
of construction when tortoises or fresh sign are encountered.

In general, for EPMs 45 through 56 for the tortoise, the agencies should ensure that they are
consistent with EPMs for other projects with a federal nexus in tortoise habitat (e.g., BLM projects
in California and Nevada). These measures have been developed through coordination with
USFWS, which apply to all four state jurisdictions where the tortoise is listed. Failure to implement
EPMs consistent with those implemented for similar projects in tortoise habitat may indicate an
arbitrary decision by the agencies. The Council recommends that the agencies revise these EPMs
to be consistent with those required of other projects throughout the range of the tortoise.

Post-Project Conservation Measures: EPM 64, “A formal Reclamation Plan for all desert
tortoise habitat may be [emphasis added] developed and submitted to applicable state and federal
agencies. Formal reclamation plans are typically needed on projects with permanent or new surface
disturbance in suitable or occupied desert tortoise habitat. Only native plant species will be used
in reclamation activities. Locally derived seed is preferred. Restoration of biocrusts and associated
mycorrhizal fungi should be considered in the reclamation plan. Fill materials will be free of fines,
waste, pollutants, and must be certified weed-free. The approved survey biologist will inspect
reclamation activities at the end of construction to ensure disturbed areas are revegetated/restored
according to reclamation criteria approved by the applicable state and federal agencies.”

This is another example of how Reclamation ignored our scoping comments. We asserted (Desert
Tortoise Council 2026) that a complete review of NEPA documents could not be adequately
conducted unless the Draft EA was accompanied by the following plans:

. Predator management plan (especially for common ravens and coyotes)
. Invasive species management plan

. Habitat restoration plan

. Population connectivity/linkage habitat plan

. Fire prevention and management plan

. Habitat compensation plan

. Hazardous materials management plan

We note that none of these plans we requested in scoping comments is available at the link
provided by Reclamations (https://www.wcwed.gov/centralreuseea/). As such, the Council and
interested parties do not have the opportunity to review the methodologies, completeness, or
efficacy of these plans, which seriously undermines a thorough assessment of proposed
minimization and mitigation measures associated with the Proposed Action. Herein, we offer links
to Abella and Berry (2016) and Abella et al. (2023) as resources for planning restoration activities.
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Not only is a formal Reclamation Plan not included, this EPM as written does not commit to
preparing, submitting, or implementing a Reclamation Plan. Failure to commit to developing and
submitting a “mitigation” plan on reclamation of desert tortoise habitat does not comply with BLM
policy on Special Status Species Management or FLPMA. It does not comply with requirements
for Section 7 consultation. The court (Center for Biological Diversity, et al. v, Department of the
Interior, et al. Case No. 24-cv-04651-JST, March 20, 2026) determined that an agency does not
satisfy its obligation under Section 7 to insure against harm to species or habitat by resting its
conclusions on “plans” that are merely proposed and non-binding. In addition to the biological
opinion, we request that the Reclamation Plan and all the other bulleted plans listed above also be
attached in the Final EA.

In addition, we strongly recommend that the Reclamation Plan for tortoise habitat be developed
and submitted to the Desert Tortoise Recovery Office for their review and approval. Also, it should
be included in Final EA as part of the Proposed Action. Only native plant species should be used
in restoration activities. Locally derived seed is preferred for establishing annual forbs and
perennial grasses. Woody perennial vegetation would be established using outplantings from
nursery stock. Restoration of biocrusts and associated mycorrhizal fungi associated with the plant
palette identified for revegetation would be included in the restoration plan and established before
revegetation activities are implemented. Fill materials will be free of fines, waste, pollutants, and
must be certified weed-free. An approved and qualified biologist must inspect reclamation
activities at the end of construction to ensure disturbed areas are revegetated and restored according
to reclamation criteria approved by the applicable state and federal agencies and in accordance
with the requirements of FLPMA to “...take any action necessary to prevent unnecessary or undue
degradation of the [public] lands.”

For EPM 66, “Desert tortoise monitor(s) will prepare all survey reports and field notes and submit
them to USFWS every 3 months and at project completion. The reports will identify the extent of
impacts to desert tortoises. They will include:

66a. “Desert tortoise survey and monitoring reports.
66b. “Desert tortoise encounters within project boundaries and how they were reported and
addressed.”

These activities are the responsibility of the Authorized Biologist, not the Desert Tortoise Monitor.
Please correct this information to be consistent with USFWS (2009) requirements.

Also, after reviewing the EPMs for the proposed project, we conclude that Reclamation is using
the terms “Authorized Biologist” and “Monitor” interchangeably on some of the measures. We
suggest that Reclamation define these terms at the beginning of this appendix and revise the EPMs
using the appropriate term for each measure. To assist Reclamation in this action, we provide the
following information:
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From USFWS (2009):

“The Authorized Biologist must have thorough and current knowledge of desert
tortoise identification, behavior, natural history, ecology, and physiology, and
demonstrate substantial field experience and training to safely and successfully
conduct their required duties. Authorized Biologists are approved to monitor
project activities within desert tortoise habitat and are responsible for locating
desert tortoises and their sign (i.e., conduct field and clearance surveys). Authorized
Biologists must ensure proper implementation of protective measures, and make
certain that the effects of the project on the desert tortoise and its habitat are
minimized in accordance with a biological opinion or incidental take permit. All
incidents of noncompliance in accordance with the biological opinion or permit
must be recorded and reported.” “An Authorized Biologist is responsible for the
outcome of all desert tortoise related activities for which the project is approved,
including errors committed by Desert Tortoise Monitors.”

“Desert Tortoise Monitors will be approved by the Authorized Biologist(s) or
USFWS (if an Authorized Biologist is not required) for a project. Desert Tortoise
Monitors will assist the Authorized Biologist on project activities within desert
tortoise habitat, ensure proper implementation of protective measures, and record
and report desert tortoise and sign observations in accordance with approved
protocol. They will report incidents of noncompliance in accordance with a
biological opinion or permit, move desert tortoises from harm’s way when desert
tortoises enter project sites and place these animals in designated safe areas or
maintain the desert tortoises in their immediate possession until an Authorized
Biologist assumes care of the animal. Monitors assist Authorized Biologists during
surveys and serve as apprentices to acquire experience. Monitors may not conduct
field or clearance surveys or other specialized duties of the Authorized Biologist
unless directly supervised by an Authorized Biologist; “directly supervised” means
the Authorized Biologist has direct voice and sight contact with the Monitor.”

Future Maintenance. For EPM 68, “Scheduled maintenance in suitable habitat will be performed
during the less active season (December 1 — February 14). It will be overseen by an individual who
has received the desert tortoise education training provided by the Washington County HCP.
Scheduled maintenance activities will not create new disturbance beyond the already-disturbed
access road and pipeline features.”

Future maintenance does not address the issue of take of the desert tortoise. Take may occur from
maintenance activities even though no new disturbance areas may be created. The individual
overseeing the maintenance will not have the authority to handle, conduct clearance surveys of the
areas to be maintained, or other forms of take of tortoises. Only persons authorized by the USFWS
issuing a Section 10 permit or biological opinion are authorized to incidentally take tortoises.
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Other Special Status Species. For EPM 79, “If BLM sensitive species or Utah Species of Greatest
Conservation Need are documented within the ROW, the District will work with the applicable
state and federal agency to determine applicable avoidance and minimization measures or other
conservation activities. Avoidance and minimization measures may include buffers around
documented specimens or construction timing restrictions. Conservation measures may include
relocation or plant material salvage.”

We remind Reclamation that if any BLM special status species listed under FESA may be affected
by any activity associated with the proposed project, including maintenance activities,
Reclamation is required to initiate consultation with the USFWS for these species. With issuance
of a biological opinion, Reclamation is required to ensure that the reasonable and prudent measures
and terms and conditions to avoid or minimize “the impacts of the taking” are implemented.
Because this Project is funded by a federal agency, maintenance activities that adversely affect
critical habitat should also require Section 7 consultation.

Appendix E — Biological and Physical Resources Data. On page 21 of this appendix, BLM
states, “The Upper Virgin River Recovery Unit, located immediately north of St. George, Utah, is
the northeastern-most occupied habitat of the desert tortoise.” Although this recovery unit is the
northeast-most occupied habitat of the tortoise, when this recovery unit was identified in the 1994
Recovery Plan (USFWS 1994b), it included “all desert tortoise habitat in Washington County,
Utah, except the Beaver Dam Slope, Utah population.” The map delineating the boundary between
this recovery unit and the Northeastern Mojave Recovery Unit extends south into Arizona
(USFWS 1994b). Thus, St, George and its neighboring municipalities are located in the middle of
the Upper Virgin River Recovery Unit with this recovery unit extending south into Arizona. Please
correct this information in the Final EA.

We appreciate this opportunity to provide the above comments and trust they will help protect
tortoises during any resulting authorized activities. Herein, we reiterate that the Council wants to
be identified as an Affected Interest for this and all other projects funded, authorized, or carried
out by Reclamation or BLM that may affect desert tortoises, and that any subsequent
environmental documentation for this Project is provided to us at the contact information listed
above. Additionally, we ask that you notify the Council at eac@deserttortoise.org if any proposed
projects that Reclamation or BLM may authorize, fund, or carry out in the range of any species of
desert tortoise in the southwestern United States (i.e., Gopherus agassizii, G. morafkai, G.
berlandieri, G. flavomarginatus) so we may comment on them to ensure these agencies fully
consider and implement actions to conserve these tortoises as part of their directives under FESA
and agency policies.

Please respond in an email that you have received this comment letter so we can be sure our
concerns have been registered with the appropriate personnel and office for this Project.

Respectfully,

’// I
LU AN~ X

Edward L. LaRue, Jr., M.S.
Desert Tortoise Council, Ecosystems Advisory Committee, Chairperson
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Cc: Jason West, Field Office and NCA Manager, Bureau of Land Management, St George Field

Office, utsgmail@blm.gov

Brian Croft, Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service,
brian_croft@fws.gov

Kerry Holcomb, Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service,
kerry holcomb@fws.gov

Corey Mitchell, Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service
corey_mitchell@fws.gov

George Weekley, State Supervisor, Utah Ecological Services Field Office, U.S. Fish and
Wildlife Service, West Valley Circle, UT, george weekley@fws.gov
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