DESERT TORTOISE COUNCIL
3807 Sierra Highway #6-4514
Acton, CA 93510
www.deserttortoise.org
eac(@deserttortoise.org

Via email and via www.regulations.gov
June 3, 2026

Brian Croft, Field Supervisor

777 E. Tahquitz Canyon Way, Suite 208
Palm Springs, CA 92262
brian_croft@fws.gov

RE: Incidental Take Permit Application for the Desert Tortoise; Draft Habitat Conservation Plan
and Draft Environmental Assessment; CalPortland—Oro Grande Quarries and Cement Plant,
San Bernardino County, CA (Docket Number: FWS—R8-ES-2025-0054)

Dear Mr. Croft,

The Desert Tortoise Council (Council) is a non-profit organization comprising hundreds of
professionals and laypersons who share a common concern for wild desert tortoises and a
commitment to advancing the public’s understanding of desert tortoise species. Established in
1975 to promote conservation of tortoises in the deserts of the southwestern United States and
northern Mexico, the Council routinely provides information and other forms of assistance to
individuals, organizations, and regulatory agencies on matters potentially affecting desert tortoises
within their geographic ranges.

Both our physical and email addresses are provided above in our letterhead for your use when
providing future correspondence to us. When given a choice, we prefer to receive emails for future
correspondence, as mail delivered via the U.S. Postal Service may take several days to be
delivered. Email is an “environmentally friendlier way” of receiving correspondence and
documents rather than “snail mail.”

We appreciate this opportunity to provide comments on the above-referenced project (Docket
Number: FWS-R8-ES-2025-0054, hereafter referred to as “Project”). Given the location of the
proposed Project (Project Site) in habitats occupied by the Mojave desert tortoise (Gopherus
agassizii) (synonymous with Agassiz’s desert tortoise), our comments include recommendations
intended to enhance protection of this species and its habitat during Project activities that may be
authorized by the U.S. Fish and Wildlife Service (USFWS). We recommend these comments be
added to Project terms and conditions in the authorizing documents as appropriate. Please accept,
carefully review, and include in the relevant project file the Council’s following comments for the
proposed action.
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The Mojave desert tortoise is among the top 50 species on the list of the world’s most endangered
tortoises and freshwater turtles. The International Union for Conservation of Nature’s (IUCN)
Species Survival Commission, Tortoise and Freshwater Turtle Specialist Group, now considers
the Mojave desert tortoise to be Critically Endangered (Berry et al. 2021), “... based on population
reduction (decreasing density), habitat loss of over 80% over three generations (90 years),
including past reductions and predicted future declines, as well as the effects of disease (upper
respiratory tract disease/mycoplasmosis). Gopherus agassizii (sensu stricto) comprises tortoises in
the most well-studied 30% of the larger range; this portion of the original range has seen the most
human impacts and is where the largest past population losses have been documented. A recent
rigorous rangewide population reassessment of G. agassizii (sensu stricto) has demonstrated
continued adult population and density declines of about 90% over three generations (two in the
past and one ongoing) in four of the five G. agassizii recovery units and inadequate recruitment
with decreasing percentages of juveniles in all five recovery units.”

This status, in part, prompted the Council to join Defenders of Wildlife and the Desert Tortoise
Preserve Committee (DTPC) to petition the California Fish and Game Commission (Commission)
in March 2020 to elevate the listing of the Mojave desert tortoise from Threatened to Endangered
under the California Endangered Species Act (CESA) (Defenders of Wildlife et al. 2020).
Importantly, following California Department of Fish and Wildlife’s (CDFW) (2024a) status
review, in their April 2024 meeting the Commission voted unanimously to accept the CDFW’s
petition evaluation and recommendation to uplist the tortoise from threatened to endangered under
the CESA based on the scientific data provided on the species’ status, declining trend, numerous
threats, and lack of effective recovery implementation and land management (CDFW 2024b). On
July 15, 2025, the tortoise was officially uplisted to endangered status under the CESA
(Commission 2025).

Summary of Requests

To facilitate the USFWS’s review and to ensure a complete record, the Council’s principal requests
are summarized below and are explained more fully in the comments that follow. The Council
respectfully requests that the USFWS:

1. Prepare an Environmental Impact Statement for the proposed issuance, or, alternatively, resolve
the deficiencies identified below and explain in the Final Environmental Assessment (FEA) why,
even cumulatively, they do not significantly affect the human environment.

2. Survey the entire Project Site footprint using recognized desert tortoise experts and increase the
compensation acreage accordingly, and document how the 1:1 mitigation ratio was derived and
whether CDFW was consulted, given CDFW’s customary 3:1 requirement.

3. Confirm that CalPortland has obtained, or will obtain before any covered activities begin, a
CDFW Section 2081 incidental take permit, so that the federal incidental take permit (ITP) does
not authorize take that would violate California Endangered Species Act (CESA).

4. Justify, on a per-animal basis, why desert tortoises are to be translocated approximately 30 miles
to the Black Mountain Conservation Bank (BMCP) (Recipient Site) rather than relocated out of
harm’s way, and document the Recipient Site’s tortoise density, recent survey results, and carrying
capacity.

5. Conduct protocol trapping surveys for the Mohave ground squirrel rather than presuming the
species absent.
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6. Clarify the apparent acreage discrepancies in the Draft environmental assessment (DEA) so that
existing versus new impacts and the basis for habitat compensation are clear and consistent,
including (a) the criteria and methodology used to classify 1,050 acres as “fully disturbed” and no
longer suitable habitat; (b) a figure or table reconciling the permit-area accounting
(1,335/1,050/396 acres) with the vegetation mapping (1,652/862/790 acres) on a single base
acreage; and (c) whether any previously disturbed acres retain partial desert tortoise habitat value
rather than being treated as categorically non-habitat.

7. Require a 15-mile-per-hour speed limit (rather than 30), contribute to the National Fish and
Wildlife Foundation’s Raven Management Fund, and that only Authorized Biologists handle
desert tortoises (Desert Tortoise Measures 6 and 8).

8. Amend the Worker Education Awareness Program (WEAP) (Desert Tortoise Measure 3) to add
a written acknowledgment and annual refresher training, and augment Desert Tortoise Measure 9
to address tortoises discovered beneath vehicles.

9. Allow desert tortoise mitigation credits to be drawn from any USFWS- and CDFW-approved
conservation or mitigation bank whose service area encompasses the Project Site, so that all
eligible banks may compete to achieve the best conservation outcome for the species.

10. Apply any changes adopted in the FEA to the Final HCP and identify the Desert Tortoise
Council as an Affected Interest for this and future actions that may affect desert tortoises.

Draft Environmental Assessment (DEA)

Unless otherwise noted, the page numbers given below are taken from the DEA, dated February
3, 2026, entitled, “CalPortland — Oro Grande Quarries and Cement Plant Proposed Issuance of an
Incidental Take Permit for the Desert Tortoise” (NEPA Unique Identifier: 2025-0039075-NEPA-
001).

As given on page 1, “The Proposed Action under consideration is the Service’s proposed issuance
of an ITP, pursuant to Section 10(a)(1)(B) of the Federal Endangered Species Act (ESA) of 1973,
as amended, for take of the federally threatened desert tortoise (Gopherus agassizii) as a result of
the continued vested mining activities and post-mining reclamation at CalPortland Company’s
(CalPortland or Applicant) Oro Grande Quarries in San Bernardino County, California. This EA
evaluates the potential reasonably foreseeable effects to desert tortoise from the authorization of
incidental take resulting from the continuation of vested mining operations, including continued
mineral resource recovery, stockpiling, and cement manufacturing operations, as well as
postmining reclamation, for the next 50 years. The County-approved Amended Reclamation Plan
allowed for the planned continuation of CalPortland’s operations through 2121 and modified the
boundaries of the prior Reclamation Plan to include five mineral recovery areas, overburden
stockpiles, the backfilling of recovery areas when mining is completed, including the potential
partial backfilling of the Sparkhule Quarry, and the development of new haul roads.”

The anticipated impacts are described on page 7: “The total Permit Area consists of 1,335 acres,
of which 1,050 acres have been fully disturbed by historical surface mining activities and cement
manufacturing and no longer provide suitable habitat for the Covered Species. Approximately 396
acres remain as undisturbed habitat on the northern and western portions of the Amended
Reclamation Plan. Of the 396 acres that remain as undisturbed habitat, 285 acres will be disturbed
as part of the 1,165 acres allowed for vested mining within the Amended Reclamation Plan.
Therefore, CalPortland is requesting take coverage for both the previously disturbed area (1,050
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acres) and suitable habitat to be disturbed (285 acres) for a total Permit Area of 1,335 acres;
mitigation associated with the HCP will address the 285 acres of suitable habitat to be disturbed.”
The following information is given on page 9: “Per ELMT’s [Consulting, Inc.] surveys, the
creosote bush scrub plant community occurs on 790 acres of the approximately 1,652 acres
throughout the undeveloped/undisturbed portions of the Amended Reclamation Plan area and is
the dominant plant community within the surrounding landscape, and overall underlying plant
community in the area. This plant community is dominated by creosote (Larrea tridentata) and is
found on the outer perimeter of the Project Site, outside of the areas that have been subject to
existing mining activities. Approximately 862 acres are disturbed areas that have been subject to
a high level of human disturbance from existing mining activities and no longer comprise a native
plant community.”

In the first paragraph above, the Permit Area is given as 1,335 acres yet the Amended Reclamation
Plan area is given as 1,652 acres. The first paragraph indicates there are 396 acres of undisturbed
habitat whereas the second paragraph indicates that creosote bush scrub is found on 790 acres.
Finally, the first paragraph identifies 1,050 acres as being “fully disturbed by historical surface
mining activities” whereas the second paragraph indicates that “862 acres are disturbed areas that
have been subject to a high level of human disturbance from existing mining activities.” Please
clarify in the final environmental assessment (FEA) these apparent discrepancies so that clear and
consistent acreages of existing versus new impacts and how they relate to habitat compensation
can be better understood.

Page 9 states that “Mohave ground squirrel was not observed during the field investigations and
more importantly based on habitat requirements for Mohave ground squirrel, it was determined
this species is presumed absent from the Project site.” We note that Mohave ground squirrels
(MGS) are notoriously difficult to see, may more often be heard emitting alarm calls, and in either
case should be sought using approved trapping methodologies (CDFW 2023). There is no evidence
that a protocol trapping survey was performed. Although current management differs among the
three CDFW regions covering MGS habitat, it is generally understood that trapping should be
performed within five miles of the known range of the species. Available records (CDFW 2022)
show that MGS were trapped approximately 6.0 miles west in 2004, 8.0 miles in 2005, and 7.0
miles southwest in 2011. According to Gustafson (1993), the eastern MGS boundary appears to
be within a mile of the mine site (the resolution is too poor to be more accurate). In the absence of
formal protocol surveys, we believe that the consultant is remiss in assuming absence, and the FEA
should document that there is some likelihood that this species, with an pending petition for federal
listing, may occur.

Although we understand that USFWS’s responsibilities and authority are separate from those of
the CDFW, we ask that the FEA clarify the relationship between the FESA and CESA. For
example, if the USFWS issues a 10(a)(1)(B) incidental take permit that results in take of a State-
listed species, such as the MGS, is USFWS facilitating violation of the CESA?

We note that the DEA fails to mention that the analogous take authorization for CDFW is a Section
2081 incidental take permit. It is our understanding that none of the measures authorized by the
USFWS’s 10(a)(1)(B) incidental take permit that would result in the take of tortoises (e.g.,
handling tortoises) can be implemented unless a Section 2081 incidental take permit is also
acquired by the Applicant. Perhaps the DEA is not the appropriate place to discuss CDFW take
authorization, but we want to be sure that ALL necessary permits are acquired and that federal
take authorization does not facilitate violating CESA. We note that while the following statement
on page 11 implies that State requirements in a 2081 permit will be implemented, it falls short of
revealing what those analogous measures may be: “Applicable local, State, and Federal
requirements and best management practices (BMPs) would be implemented during mining
activities.”
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We read on page 5 that tortoises would be translocated to the Mojave Desert Tortoise Conservation
Bank (MDTCB), located approximately 30 miles north of the mine site, while mitigation credits
would be purchased from either the MDTCB or BMCB or a combination of the two. In our
experience since the tortoise was listed, it is customary (e.g., current management) to “relocate”
tortoises out of harm’s way rather than “translocate” them. The primary difference is the distance
the tortoises are moved; relocated tortoises are typically moved less than about 500 feet from the
impact site whereas translocated tortoises are moved more than 500 feet away. Relocated tortoises
are generally located in adjacent areas outside the perimeter fence, which has the advantages of
placing the tortoises in familiar habitat. Translocated tortoises are introduced to unfamiliar
habitats, often fit with radio transmitters, and manipulated in other ways for a prolonged period of
time that relocated tortoises are not subject to.

Even though relocation was identified as an alternative considered but excluded from detailed
analysis, we believe that the USFWS should provide more rationale for why currently standard
management practices are not being implemented for this project. Section 4.3.1 states, “...the
surrounding lands do not provide adequate protection for desert tortoises because they contain a
patchwork of private lands and off-highway vehicle areas. Translocating desert tortoises to an
adjacent property also does not prevent desert tortoises from returning to the Project Area.” First,
there are no designated off-highway vehicle (OHV) areas in adjacent areas. Although OHV's may
occur, the nearest designated open area is the Stoddard Valley Open Area located on the other side
of [-15. The explanation fails to indicate if there are Bureau of Land Management (BLM) lands in
adjacent areas, which are typically used to receive relocated tortoises. Finally, if conscientiously
monitored, the perimeter fence around the mine site would preclude tortoises from returning onto
the active mine footprint. Since few of these reasons are valid, in the FEA, please explain why
tortoises are being translocated rather than relocated.

In considering this choice, we note that the DEA itself acknowledges the biological costs of
translocation: It reports (page 23) that translocated female desert tortoises have “slightly lower
reproductive output than that of residents or controls for the first year after translocation” and that
translocated males “may not contribute to reproduction at recipient sites for an extended period,”
in addition to “temporary elevated thermal effects” and initial homing behavior. Because the
Mojave desert tortoise is experiencing rangewide recruitment failure—and because only adults,
and no juveniles, were detected on the Project Site—even a single year of suppressed reproduction
in every translocated female is a meaningful loss that relocation to adjacent familiar habitat would
avoid. We recognize the DEA’s contrary rationale that the BMCB lies within designated critical
habitat and a BLM Area of Critical Environmental Concern (ACEC) where displaced animals may
augment a protected population; that benefit, however, must be weighed against these documented
costs and against the absence of recipient-site carrying-capacity data discussed below. At a
minimum, the FEA should justify, on a per-animal basis and with reference to current
USFWS/CDFW guidance, why translocation rather than relocation is warranted here.

We also note that although results of ELMT Consulting, Inc.’s various surveys are referenced in
the DEA, there is no indication that any focused desert tortoise surveys have been performed on
the Recipient Site, either by ELMT or Wildlands, Inc. The DEA (page 24) estimates that up to
seven adult tortoises may be present on the Project Site and translocated to the BMCB. While the
DEA states (page 12) that the bank “supports an existing population of desert tortoise,” it provides
no population density, recent survey results, or carrying-capacity analysis for the Recipient Site.
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Without those data, it is not possible to determine whether the bank can absorb up to seven
additional tortoises without exceeding its carrying capacity. Notably, the DEA itself acknowledges
(page 24) that if more than seven tortoises are encountered, CalPortland must consult the USFWS
regarding “whether the current translocation Recipient Site is still sufficient,” confirming that
recipient-site capacity is an open question. Section 4.1.4.1 of the FEA should therefore be
augmented to document the Recipient Site’s current tortoise density, recent survey results, and
carrying capacity, so the USFWS can assess whether the Recipient Site is the appropriate and best
place to receive displaced tortoises.

Page 13 states, “CalPortland shall acquire 285 acres of mitigation credits to compensate for the
285 acres of undisturbed desert tortoise habitat impacted by the proposed Project.” In the FEA,
please document how this compensation ratio was determined. Was CDFW consulted in
determining this ratio? It has been our experience that CDFW does not recognize a 1:1
compensation ratio to fully mitigate impacts, as it still results in a net loss of habitat. It is typical
for CDFW to require a compensation ratio of 3:1 to ensure that more acres are being conserved
than are lost to project development. Please clarify in the FEA how this ratio was determined and
if CDFW was consulted in deriving the formula.

The DEA limits the identified mitigation sources to the MDTCB and the BMCB, while stating that
the list is “not limited to” those banks. To ensure that compensation achieves the greatest benefit
for the species, the FEA should not pre-select particular banks but should allow desert tortoise
mitigation credits to be drawn from any conservation or mitigation bank approved by the USFWS
and CDFW whose service area encompasses the Project Site, which lies within the Western
Mojave Recovery Unit. Allowing all eligible banks to compete helps ensure that adequate credits
are available and lets the USFWS secure the credits that best advance desert tortoise recovery.

With regards to the following statement on page 14, “CalPortland shall ensure that vehicle speeds
do not exceed 30 miles per hour to avoid desert tortoise traversing the roads,” we recognize this
as a speed limit identified by the proponent not by the USFWS. We understand that USFWS is
restricted in how much it may alter protective measures identified by a project proponent.
However, we recognize that a speed limit of 15 miles per hour is more reflective of current
management, as a speed limit of 30 miles per hour is likely to be too fast for large heavy vehicles
such as haul trucks to stop quickly to avoid animals, particularly small tortoises, crossing the road.
In any case, we recommend that a 15 mile per hour speed limit be required rather than 30.

We recommend that Desert Tortoise Measure 3, “CalPortland shall conduct an education program
prior to all mining activities in undisturbed areas for all employees and contractors that will be
working at the Project Site. All personnel working in the Plan Area will attend a WEAP training
prior to working at the Project Site,” be amended as follows. There should be a signup sheet where
each person agrees to abide by the prescriptions described in the WEAP. Additionally, we
recommend that there be an annual training program for all workers, including those previously
trained, so that any new measures identified by the agencies in the interim can be added to the
WEAP and workers can be reminded annually how tortoises are to be protected.

With regards to Desert Tortoise Measure 6 (“Should a desert tortoise be found within Project
boundaries, all active operations near the animal will cease, and the FCR [Field Contact
Representative] will be contacted to capture the individual(s). No work will occur in the area where
the desert tortoise is found until the FCR captures the individual(s) or the animal leaves the area
on its own accord and operations no longer pose a threat”), we do not recognize handling of
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tortoises to be a typical activity ascribed to FCRs, unless the FCR is also an Authorized Biologist.
Unless the FCR is specifically authorized to handle tortoises, they should not be allowed to handle
tortoises. This measure should be dropped or amended to ensure the FCR is qualified to handle
tortoises. These concerns and recommendation also apply to injured tortoises as described in
Desert Tortoise Measure 8. Is it possible that identifying the FCR as handling tortoises is a
mistake? We note in Section 5.1.2 on page 24, which described tortoise capture and translocation
that FCRs are not mentioned.

Desert Tortoise Measure 9 should be augmented to explain the next steps should a tortoise be
observed under the vehicle. As written, there is no stated prohibition against project personnel
handling tortoises, and the measure falls short of explaining what to do if a tortoise is discovered
under the vehicle.

Finally, the cumulative effect of the issues identified above—the unsurveyed portions of the
Project Site, the unresolved acreage discrepancies, the presumed (but unconfirmed) absence of
Mohave ground squirrel, the undocumented carrying capacity of the translocation Recipient Site,
and the 50-year term of authorized take—raises substantial questions as to whether the proposed
issuance “may significantly affect the quality of the human environment” within the meaning of
National Environmental Policy Act (NEPA). The questions are important because of the species’
status: The Mojave desert tortoise is now classified as Critically Endangered by the IUCN and as
Endangered under CESA, and the DEA acknowledges that take in the form of capture and
translocation would be authorized with “no limit” for all size classes over the 50-year term. For
these reasons, the USFWS may need to prepare an Environmental Impact Statement rather than
proceed to a Finding of No Significant Impact, or, in the alternative, that it fully resolve each of
the deficiencies identified herein and explain in the FEA why, even cumulatively, they do not rise
to the level of a significant impact.

Draft Habitat Conservation Plan (Draft HCP)

Unless otherwise noted, the page numbers given below are taken from the Draft HCP, dated
November 21, 2025, entitled, “Draft Habitat Conservation Plan, CalPortland - Oro Grande
Quarries and Cement Plant, Oro Grande, San Bernardino County, California,” prepared by ELMT
Consulting, Inc.

Description of the Covered Activities and Conservation Program

CalPortland (Applicant) is requesting coverage for incidental take of the Mojave desert tortoise
for continued manufacturing operations and continuation of vested mining activities within their
Amended Reclamation Plan (ARP). Operations under the ARP include five mineral recovery
areas, overburden stockpiles, backfilling of two recovery areas when mining is completed, the
potential partial backfilling of a portion of the Sparkhule Quarry, as well as the development of a
new haul road. The Applicant is also requesting coverage for incidental take of the Mojave desert
tortoise for all industrial areas associated with operations at the CalPortland Oro Grande Cement
Manufacturing Plant. This includes continued mineral resource recovery, stockpiling, and cement
production operations.
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The total Permit Area consists of 1,335 acres on the CalPortland Oro Grande Cement Plant and
Oro Grande Quarries site. Of the 1,335 acres, 1,050 acres have been fully disturbed by historical
surface mining activities and provide no occupied habitat for the Covered Species. Approximately
396 acres remain as undisturbed habitat on the northern and western portions of the ARP. Of the
396 acres that remain as undisturbed habitat, 285 acres will be disturbed as part of the 1,165 acres
allowed for mining within the ARP. Mitigation associated with this HCP will address the 285 acres
of suitable habitat to be disturbed.

Existing cement manufacturing and mining operations occur within heavily disturbed areas that
are not known to support the desert tortoise, these areas are included in the Permit Area in case the
species traverses in this area. The area is within a proposed Desert Tortoise Linkage as identified
in the Desert Renewable Energy Conservation Plan (DRECP) (BLM 2016).

The conservation plan for the tortoise includes the following goals:

e Avoiding and minimizing the incidental take of desert tortoises to the maximum extent
practicable during the opening of a new mining area, ongoing mining activities, and
closure and reclamation of mining areas (through clearance surveys for tortoises and
construction of tortoise exclusion fencing around the new mining area);

e Mitigating, to the maximum extent practicable, the impacts of the incidental take of desert
tortoises associated with the opening of a new mine area and ongoing mining activities
(through purchase of mitigation credits); and

e Supporting the recovery efforts for desert tortoise as described in the USFWS Revised
Recovery Plan for the Desert Tortoise (through translocation of tortoises found during
clearance surveys for new mining activities and anywhere in the mine site during ongoing
mining and cement plant operations activities).

Additional actions include participate in the USFWS’s California desert-wide management
program for common ravens to offset the subsidies (e.g., potential nesting/perching areas, water,
prey items) associated with the proposed Project. Additionally, mitigation will be accomplished
through the translocation of desert tortoises from the ARP to the identified Recipient Site approved
by the USFWS, currently proposed to be the BMCB.

The Project Site (CalPortland Oro Grande Cement Plant and Oro Grande Quarries site) is located
in Oro Grande, San Bernardino County, California. The Project Site is located approximately five
miles north of Victorville and adjacent to National Trails Highway (US Route 66). The Project
Site is outside of designated critical habitat for the desert tortoise and is entirely on private land
owned by CalPortland.

Comments on the Draft Habitat Conservation Plan, CalPortland - Oro Grande Quarries and
Cement Plant

Covered Species: The Applicant is requesting incidental take coverage for one species, the
Mojave desert tortoise. Given information presented herein, we request that the Applicant explain
in the HCP why other species such as the MGS and Monarch butterfly are not included in the HCP.
In 2025, the USFWS published a 90-day finding that “the petition [to list the Mohave ground
squirrel] presents substantial scientific or commercial information indicating that listing the
Mohave ground squirrel as an endangered or a threatened species may be warranted.” The USFWS
has proposed to list the Monarch butterfly as threatened and its range includes the area of the mine.
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Covered Activities: If tortoises will be translocated, we strongly recommend that the biologists in
the Desert Tortoise Recovery Office (DTRO) and tortoise biologists in the U.S. Geological Survey
(USGS) review the draft translocation plan and that their comments/recommendations are adopted
into the final translocation plan.

The “success” of translocation of tortoises depends on a myriad of factors including the absence
of drought, the ability of the translocation area to support additional tortoises [e.g., availability of
native nutritious forage (Drake et al. 2016)], social interactions between resident and translocated
tortoises (Sullivan, 2015, Mulder et al. 2017), the distance translocated tortoises are moved (Mack
and Berry 2023), effective management of translocation lands to eliminate human-caused threats
(Berry et al. 2014, Hromada et al. 2023), the time of year tortoises are moved (Mack and Berry
2023), their physiological/hydration state (Field et al. 2007, USFWS 2019), and elevated predation
(Mack and Berry 2023, Henen 2024). Translocation sites should not be managed for multiple use
or any use that does not provide for the conservation of the tortoise/tortoise habitat (Berry et al.
2014). Consequently, for the translocation plan to be successful, the people with the best available
scientific knowledge and experience with respect to translocation of tortoises should be involved
with the development of this final plan, which is why we are requesting this review by the DTRO
and USGS.

Indirect and Other Impacts and Impacts of the Taking: The trigger for needing an ITP is
incidental take. The HCP does not appear to address the situation that incidental take may occur
for actions at one location that have impacts at another location, or that occur later in time also
known as indirect impacts. For example, mining activity that produces cement-grade limestone
ore, silica, and aggregates traditionally creates anthropogenic or fugitive dust that is deposited
nearby or farther away on vegetation, depending on wind velocity and other factors.

The adverse effects of anthropogenic dust on vegetation are several. The vegetation can be
degraded and buried if located downwind from the source of the sand and dust. Airborne dust
generated by vehicles and other source can damage soil crusts, resulting in the death of
photosynthetic organisms (e.g., cyanobacteria and green algae) (Belnap et al. 2001). Dust can
disrupt physical and physiological processes in desert shrubs. Beatley (1965, cited in Sharifi et al.
1997) found that dust deposition in the Mojave Desert of Nevada caused plant defoliation and
shoot death in creosote bush (Larrea tridentata). Dust can interfere with plant growth by clogging
pores and reducing light interception (Ferguson et al. 1999). Varying amounts of dust settling on
vegetation can block stomata, increase leaf temperature, and reduce photosynthesis (Eller 1977,
Thompson et al. 1984, Sharifi et al. 1997, and Farmer 1993). It may also affect the ability of
herbaceous and woody perennial plants to persist (Wijayratne et al. 2005).

The extent of this damage and loss of plants depends on the amount of dust produced, duration of
production, and distance traveled. Distance traveled is related to the size of the dust particles and
wind velocity. Large dust particles settle out near the source, whereas considerable amounts of
fine particles are emitted and dispersed over much greater distances from the source. Particulate
matter 10 um or PM-10 represents a relatively fine particle size range and, as such, is not overly
susceptible to gravitational settling'.

Under a typical wind speed of 10 mph, larger dust particles that are 30 to 100 pm (PM-30 to PM-
100) in diameter are likely to settle within a few hundred feet from the source. Smaller particles,
(e.g., PM-10) have much slower gravitational settling velocities and are much more likely to have

! http://www.epa.gov/ttnchiel/ap42/ch13/final/c13s02.pdf
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their settling rate decreased by atmospheric turbulence?. Thus, they may be transported greater
than a few hundred feet from the source under a typical wind speed of 10 mph. Greater wind speeds
would transport these dust particles farther. These are the impacts to vegetation and the area they
would cover that would occur unless all the anthropogenic dust from the mine activities is halted
at 1ts source.

Impacts of the taking and minimize and mitigate to the maximum extent practicable: Section
10 of FESA requires that the HCP specify “the impact which will likely result from such taking”
and that a permit for incidental take will be issued if among other things, “the applicant will, to the
maximum extent practicable, minimize and mitigate the impacts of such taking,” and “the taking
will not appreciably reduce the likelihood of the survival and recovery of the species in the wild.”

The impacts identified in the HCP appear to be restricted to direct impacts, that is, the direct
mortality or injury of tortoises from mining and production activities and the direct loss of tortoise
habitat from the expansion of the mined areas. We contend that the statute does not limit the
impacts of the taking to direct impacts (i.e., direct injury, mortality, or loss of habitat). Because
there is no definition of “impact” or “impacts” in FESA, we contend that all impacts of the taking
(e.g., direct, indirect, interactive, synergistic, and cumulative impacts) should be described,
analyzed, minimized, and mitigated in the HCP. In the HCP, the Applicant should demonstrate
how recommended measures will minimize and mitigate impacts to the maximum extent
practicable. If the HCP does not include this information, the ITP cannot be issued. Consequently,
we request that the HCP be revised to include this information with respect to the tortoise and
demonstrate how the revised impacts of the taking will be minimized and mitigated to the
maximum extent practicable.

For example, the HCP does not appear to address the situation that incidental take may occur for
actions at one location that have impacts at another location (i.e., indirect impacts), or that occur
later in time (i.e., cumulative impacts). For example, mining activity that produces cement-grade
limestone ore, silica, and aggregates and cement production traditionally create anthropogenic or
fugitive dust that is deposited nearby or farther away on vegetation, depending on wind velocity
and other factors.

The tortoise is herbivorous and depends on (1) native herbaceous forage for survival, reproduction,
and growth, and (2) perennial shrubs for cover from predation and temperature extremes.
Consequently, activities that degrade or destroy native vegetation are likely to harm the tortoise,
which is a form of take under FESA. Additionally, activities that result in the destruction of or
reduction in the availability of native herbaceous forage or perennial shrubs for cover would
increase the likelihood of mortality to the tortoise.

Another indirect impact is the use of vehicles on roads. Vehicles that travel roads used to transport
and process materials at the mine site have a road effect zone. Von Seckendorft Hoff and Marlow
(2002) reported a linear relationship between traffic level on roads and tortoise reduction. For a
lightly used road, the reduction in tortoises and sign was evident 1.1 to 1.4 km (3,620 to 4,608 feet
=0.68 to 0.87 mile) from the road. This take is continuous. Thus, wherever roads occur within or
outside the mine site associated with the proposed project including new haul roads, there would
be ongoing take of tortoises about 0.68 to 0.87 mile from the road. The aerial extent of this ongoing
take should be minimized and mitigated to the maximum extent practicable.

2 http://www.epa.gov/ttnchiel/ap42/ch13/final/c13s02.pdf
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Because of these indirect and other impacts to the tortoise, the action area of the covered activities
requested by the applicant should have extended far beyond the footprint of the mine site. The
action area should have been surveyed using the USFWS’s (2019) protocol for pre-project surveys
rather than limited to the footprint of the expanded mining area. We were unable to find in the
HCP a description of the indirect impacts of the taking to the tortoise, including the partial list of
indirect impacts mentioned above. Once all impacts of the taking are identified, they should be
described in the final HCP, and the HCP should include the actions that the Applicant would
implement to minimize and mitigate impacts to the maximum extent practicable.

Aspects of the mining site are depicted in Exhibit 3 on page 8 (reproduced on the next page),
showing existing disturbance, “desert tortoise habitat (285 acres),” and “2023 Survey Area/High
Relief — No Tortoise Sign.” We then see in both the DEA and Draft HCP that only 285 of the 372
acres depicted as light green would be compensated. Although the 2023 biological survey report
was not provided, we note that the 2024 report prepared by Sundance Biology (attached to the
Draft HCP) only covered the 280-acre “northern site” and the 92-acre “southern site.” We also
note that tortoise sign was found on both the 280-acre and 92-acre sites, so a total of 372 acres of
occupied tortoise habitat was found, yet the proponent is proposing to compensate with only 285
acres. Is this because not all 372 acres would be mined? Please clarify in the FEA and Final HCP.

Sundance did not survey the “tan areas” depicted in Exhibit 3 that were surveyed in 2023. Is there
a reason for this? We suspect that had Sundance been asked to survey these areas that tortoise sign
would likely have been found there as well, as the lands are comprised of intact creosote bush
scrub. Is this an example of “piecemealing?” Desert tortoises have been found on portions of the
site, yet all of the site would be mined. In our experience, USFWS requires incidental take
coverage for all acres within a given mine footprint, including both occupied and suitable tortoise
habitats, yet compensation is only being required for occupied habitats, which are in question
because the entire site was not surveyed by Sundance Biology in 2024. The Draft HCP (and
pertinent parts of the FEA) should clarify why the entire site was not surveyed by recognized
experts and why the compensation acreage is not for 372 acres.

On page 14, Table 3, General Measure 4 is described as “To offset the subsidies (e.g., potential
nesting/perching areas, water, prey items) that the Proposed Project would provide for ravens and
other corvids, CalPortland will participate in the USFWS’s California desert-wide management
program for common ravens. The USFWS and other agencies use the funds collected under the
California desert-wide management program for common ravens to implement a broad program
to control common ravens and their subsidies in the desert. For projects with long-term impacts
like those described for the proposed action, a one-time fee of $105 per acre is applied.”

We appreciate that the Applicant will contribute to this program to help offset the regional effects
of the proposed project. However, we remind the USFWS and this program was established with
the directive that the per-acre fee be adjusted annually to account for inflation. Consequently, the
$105 per-acre fee is not accurate/current because it does include the addition of the annual inflation
rate that has occurred for each of the 16 years since the formula and fund were implemented in
2010. Please recalculate this per-acre fee and revise the Final HCP to reflect what the pre-acre fee
is for 2026.
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There is a depiction of the proposed locations of tortoise exclusion fencing in Exhibit 6 on page
29. The locations appear to be limited to the proposed new area for mining. Existing areas that are
mined or to be reclaimed and thus will continue to have human activity and heavy equipment used
in the future do not have tortoise exclusion fencing. However, the Applicant is requesting
incidental take for any tortoises in these areas as well as the new areas to be mined. We question
why the Applicant is requesting incidental take coverage for the entire mine site and activities
associated with the cement plant but is not proposing to install and maintain tortoise exclusion
fencing around the perimeter of these areas.

According to the FESA, the Applicant must demonstrate that it has minimized and mitigated the
impacts of the taking to the maximum extent practicable. We found no information in the HCP
where the Applicant demonstrated it is unable to fence the perimeter of the entire mine site. Since
the Applicant is fencing the perimeter of the new mine area to minimize and mitigate the impacts
of the taking, to be consistent, they should also fence the perimeter of the existing mining area
where heavy equipment use will continue. Instead, the HCP says “If a desert tortoise was to be
found in these disturbed impact areas, that individual would be removed by an Authorized
Biologist to avoid harm to the animal.” Thus, it appears that the HCP is relying on the employees
at the mine to find desert tortoises, halt their activities when one is found, call an Authorized
Biologist, and have them translocate the tortoise.

Our concern is that the focus and training of heavy equipment operators, drivers of large trucks,
and others in the mining industry, mine reclamation industry and operators of a cement plant are
not looking for tortoises. They are not likely to halt their work/production activities until an
Authorized Biologist arrives at the mine site or cement plant to translocate the tortoise. Thus, from
the information provided in the HCP, our assessment is that the Applicant is implementing two
different standards to minimize and mitigate the impacts of the taking of the tortoise — exclusion
fencing and clearance surveys by trained biologists focused on finding tortoises at new mining
areas following USFWS protocol (USFWS 2019), but no action to minimize and mitigate at the
rest of the mine site or cement plant unless a tortoise is found by untrained personnel whose focus
is on their job and not finding tortoises. Please explain in the Final HCP how this practice
minimizes and mitigates the impact of the taking to the tortoise to the maximum extent practicable.

Our review of the Draft HCP reveals that all of our concerns identified above for the DEA
are also applicable to the Draft HCP. Therefore, if any of our recommendations are adopted
for the DEA and result in changes to the FEA, those changes should also be applied to the
Final HCP.

We appreciate this opportunity to provide the above comments and trust they will help protect
tortoises during any resulting authorized activities. Herein, we reiterate that the Council wants to
be identified as an Affected Interest for this and all other projects funded, authorized, or carried
out by the USFWS that may affect desert tortoises, and that any subsequent environmental
documentation for this project is provided to us at the contact information listed above.
Additionally, we ask that you notify the Council at eac(@deserttortoise.org of any proposed
projects that USFWS may authorize, fund, or carry out in the range of any species of desert tortoise
in the southwestern United States (i.e., Gopherus agassizii, G. morafkai, G. berlandieri, G.
flavomarginatus) so we may comment on them to ensure USFWS fully considers and implements
actions to conserve these tortoises as part of its directive to conserve listed species.
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Please respond in an email that you have received this comment letter so we can be sure our
concerns have been registered with the appropriate personnel and office for this Project.

Respectfully,

_/l/(a_u, \;J ‘):" "\'“ /“\;J

Edward L. LaRue, Jr., M.S.

Desert Tortoise Council, Ecosystems Advisory Committee, Chairperson

Cc: Kerry Holcomb, Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service,

kerry holcomb@fws.gov

Corey Mitchell, Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service,
corey_mitchell@fws.gov

Heidi Calvert, Regional Manager, Region 6 — Inland and Desert Region, California
Department of Fush and Wildlife, heidi.calvert@wildlife.ca.gov

Cindy Castaneda, Environmental Scientist, Inland Deserts Region 6, Habitat Conservation,
Mojave  Desert Unit, California  Department of Fish and  Wildlife,
cindy.castaneda@wildlife.ca.gov

Steven Recinos, Environmental Scientist, Region 6, Inland Deserts Region, California
Department of Fish and Wildlife, steven.recinos@wildlife.ca.gov

Alisa Ellsworth — Environmental Program Manager for Habitat Conservation North,
alisa.ellsworth@wildlife.ca.gov

Kim Freeburn — Environmental Program Manager for Habitat Conservation South,
kim.freeburn@wildlife.ca.gov
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