DESERT TORTOISE COUNCIL
3807 Sierra Highway #6-4514
Acton, CA 93510
www.deserttortoise.org
eac(@deserttortoise.org

Via email and regulations.gov
November 10, 2025

U.S. Department of the Interior, Director (630)
Bureau of Land Management

1849 C St. NW, Room 5646

Washington, DC 20240

Attention: 1004-AF03

kmoorman@blm.gov

RE: RIN 1004-AF03; Rescind the Conservation and Landscape Health Rule (BLM-2025-0001)
Dear Deputy Director Groffy and Kyle Moorman,

The Desert Tortoise Council (Council) is a non-profit organization comprising hundreds of
professionals and laypersons who share a common concern for wild desert tortoises and a
commitment to advancing the public’s understanding of desert tortoise species. Established in
1975 to promote conservation of tortoises in the deserts of the southwestern United States and
northern Mexico, the Council routinely provides information and other forms of assistance to
individuals, organizations, and regulatory agencies on matters potentially affecting desert tortoises
within their geographic ranges.

Both our physical and email addresses are provided above in our letterhead for your use when
providing future correspondence to us. When given a choice, we prefer to receive emails for future
correspondence, as mail delivered via the U.S. Postal Service may take several days to be
delivered. Email is an “environmentally friendlier way” of receiving correspondence and
documents rather than “snail mail.”

We appreciate this opportunity to provide comments on the above-referenced proposed action.
Because the proposed action by the Bureau of Land Management (BLM) may affect the
management of public lands that provide habitat for and include the distribution of the Mojave
desert tortoise (Gopherus agassizii) (synonymous with Agassiz’s desert tortoise) and the Sonoran
desert tortoise (Gopherus morafkai) (synonymous with Morafka’s desert tortoise), our comments
are based on our commitment to enhance protection of these species and provide for their
conservation. Please accept, carefully review, and include in the administrative record, the
following comments by the Council.
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The Mojave desert tortoise is among the top 50 species on the list of the world’s most endangered
tortoises and freshwater turtles. The International Union for Conservation of Nature’s (IUCN)
Species Survival Commission, Tortoise and Freshwater Turtle Specialist Group, now considers
the Mojave desert tortoise to be Critically Endangered (Berry et al. 2021), “... based on population
reduction (decreasing density), habitat loss of over 80% over three generations (90 years),
including past reductions and predicted future declines, as well as the effects of disease (upper
respiratory tract disease/mycoplasmosis). Gopherus agassizii (sensu stricto) comprises tortoises in
the most well-studied 30% of the larger range; this portion of the original range has seen the most
human impacts and is where the largest past population losses have been documented. A recent
rigorous rangewide population reassessment of G. agassizii (sensu stricto) has demonstrated
continued adult population and density declines of about 90% over three generations (two in the
past and one ongoing) in four of the five G. agassizii recovery units and inadequate recruitment
with decreasing percentages of juveniles in all five recovery units.”

This status, in part, prompted the Council to join Defenders of Wildlife and the Desert Tortoise
Preserve Committee (DTPC) to petition the California Fish and Game Commission (Commission)
in March 2020 to elevate the listing of the Mojave desert tortoise from Threatened to Endangered
under the California Endangered Species Act (CESA) (Defenders of Wildlife et al. 2020).
Importantly, following California Department of Fish and Wildlife’s (CDFW) (2024a) status
review, in their April 2024 meeting the California Fish and Game Commission voted unanimously
to accept the CDFW’s petition evaluation and recommendation to uplist the tortoise from
threatened to endangered under the CESA based on the scientific data provided on the species’
status, declining trend, numerous threats, and lack of effective recovery implementation and land
management (CDFW 2024b). On July 15, 2025, the tortoise was officially uplisted to endangered
status under the CESA (Commission 2025).

The International Union for Conservation of Nature’s (IUCN) Species Survival Commission,
Tortoise and Freshwater Turtle Specialist Group, now considers the Sonoran desert tortoise,
located in Arizona and Sonora, Mexico, to be Vulnerable at this time, but nearly qualifies as
Endangered (Averill-Murray et al. 2023). “Steep declines of approximately 54% have occurred in
recent years in several formally monitored local subpopulations in Arizona.” “Despite evidence
that several subpopulations have stabilized or increased, survival rates are predicted to decline with
future drought conditions, which are expected to intensify with global climate change.” In Mexico,
“patterns of rainfall and drought across Sonora mirror those in Arizona and suggest that Sonoran
subpopulations likely increased and decreased similarly over time.” According to the [IUCN, this
designation of Vulnerable means that the species is “considered to be facing a high rate of
extinction in the wild” and is one step below endangered.

The IUCN identified several threats to the survival of the Sonoran desert tortoise including
residential, commercial, and industrial development; ranching and farming; roads and railroads;
hunting and trapping; recreational activities; wildfires and fire suppression activities; invasive non-
native plant species; and drought/temperature extremes from climate change. The proposed project
directly deals with management of non-native feral burros and indirectly affects wildlife, invasive
non-native plant species, and drought/temperature extremes from climate change.
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Description of the Proposed Action

BLM'’s Conservation and Landscape Health Rule (Rule) was adopted on May 9, 2024 with an
effective date of June 10, 2024. The 2024 Rule established a “policy for the BLM to build and
maintain the resilience of ecosystems on public lands in three primary ways: (1) protecting the
most intact, functioning landscapes; (2) restoring degraded habitat and ecosystems; and (3) using
science and data as the foundation for management decisions across all plans and programs.” This

Rule:

1.

10.

11.

Applies the fundamentals of land health and related standards and guidelines to all BLM-
managed public lands and uses; current BLM policy limits their application to grazing
authorizations.

Codifies the need across BLM programs to use high-quality information to prepare land
health assessments and evaluations and make determinations about land health condition.
Clarifies that conservation is a use on-par with other uses of the public lands under the
multiple-use and sustained-yield framework of the Federal Land Policy and Management
Act of 1976 (FLPMA).

Recognizes that the BLM has three primary ways to manage for resilient public lands: (a)
protection of intact, native habitats; (b) restoration of degraded habitats; and (c) informed
decision-making, primarily in plans, programs, and permits.

Identifies the principles for protecting intact landscapes in the context of increased pressure
and increased landscape vulnerability due to climate change and other disturbance.
Amends the existing Areas of Critical Environmental Concern (ACEC) regulations to
better ensure that the BLM is meeting FLPMA's command to give priority to the
designation and protection of ACECs. The proposed regulatory changes would emphasize
ACEC:s as the principal designation for protecting important natural, cultural, and scenic
resources.

Establishes a more comprehensive framework for the BLM to identify, evaluate, and
consider special management attention for ACECs in land use planning. The proposed Rule
emphasizes the role of ACECs in contributing to ecosystem resilience by providing for
ACEC designation to protect landscape intactness and habitat connectivity.

Offers a new tool, conservation leases, which would allow the public to directly support
durable protection and restoration efforts to build and maintain the resilience of public
lands. Most conservation leases would be issued for a maximum of 10 years, which term
would be extended if necessary to serve the purposes for which the lease was first issued.
Includes bonding obligations for any conservation use that involves surface-disturbing
activities, with § 6102.4-2 establishing regulations for conservation lease bonds.

To ensure the BLM does not limit its ability to build resilient public lands when authorizing
use, the proposed Rule includes provisions related to mitigation (i.e., actions to avoid,
minimize, and compensate for certain residual impacts). The proposed Rule reaffirms the
BLM's adherence to the mitigation hierarchy for all resources.

Applies the fundamentals of land health [taken verbatim from the existing fundamentals of
rangeland health at Title 43 Code of Federal Regulations (CFR) 4180.1 (2005)] and related
standards and guidelines to all renewable-resource management, instead of just to public-
lands grazing. Renewable resources on public lands should meet the fundamentals of land
health overall at the watershed scale.

Desert Tortoise Council/BLM's Proposed Rescission of the Conservation & Land Health Rule.11-10-2025 3



12. Mandates the use of high-quality information to prepare land health assessments and
evaluations and make determinations about the causes of failing to achieve land health and
make management decisions, implement adaptive strategies, and support conservation
efforts to build ecosystem resilience.

13. Includes requirements to track progress toward achieving restoration goals and ensure
restoration projects are consistent with the land health standards, restoration goals and
objectives, best management practices, and Resource Management Plan restoration plans.

14. Clarifies key terms used in conservation efforts including casual use, effects, mitigation
strategies, restoration, and unnecessary and undue degradation.

15. Ensures severability in the rulemaking process such that any portion of the Rule were
stayed or invalidated by a reviewing court, the remaining elements would continue to
provide BLM with important and independently effective tools to advance conservation on
the public lands.

On September 11, 2025 BLM published a proposed Rule in the Federal Register to rescind the
Conservation and Landscape Health Rule. BLM seeks comment on all of the reasons it provided
for rescission, as well as any other reasons to maintain or rescind the Rule. BLM would appreciate
comments on the statutory authority, the costs and benefits, and the effect of the 2024 Rule on
productive land uses.

Comments on the Proposed Action

BLM did not notify the Council despite our comment letter submitted to BLM on July 5, 2023 that
“the Desert Tortoise Council wants to be identified as an Affected Interest for this and all other
projects funded, authorized, or carried out by the BLM that may affect species of desert tortoises,
and that any subsequent processes furthering these proposed regulations is provided to us at the
contact information listed above.” Until recently, BLM has contacted the Council to advise us of
projects/actions that may affect the Mojave or Sonoran desert tortoise and we have appreciated
these notifications. We are unsure what changed in the last few months that caused BLM to stop
this notification process. We remind BLM of this previously submitted written request to BLM
headquarters.

BLM presented several reasons for rescinding the Rule. We examined these reasons and provide
our responses as to why BLM’s reasons are not supported by existing law.

1. In the proposed Rule, BLM says “the 2024 Rule is unnecessary to facilitate, and undermines,
the BLM's management of the public lands under applicable law, including the direction in the
Federal Land Policy and Management Act (FLPMA) to manage public land under principles of
multiple use and sustained yield, except where the land has been dedicated to a specific use by
other provisions of law.”

In FLPMA, Congress directed BLM to manage public lands for several purposes (13 in Section
102, Declaration of Policy of FLPMA). In addition to directing that “management be on the basis
of multiple use and sustained yield,” Congress also directed that management of public lands will
be “in a manner that will protect the quality of scientific, scenic, historical, ecological,
environmental, air and atmospheric, water resource, and archeological values” and “will provide
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food and habitat for fish and wildlife.” In the proposed Rule, BLM has decided to ignore these and
other specific purposes as directed by Congress in FLPMA and focus only on multiple use and
sustained yield. Apparently BLM is ignoring all the directives Congress gave to BLM in FLPMA
including the part of FLPMA quoted above.

2. In the proposed Rule, BLM says it is “charged by statute to regulate the ‘use, occupancy, and
development’ of public lands in accordance with the principles of ‘multiple use’ and ‘sustained
yield.”” 43 U.S.C. 1732.11 But the Conservation and Landscape Health Rule identifies
conservation—a non-use—as a productive use for leases and permits. This is contrary to the BLM's
mandate and statutory authority. Conservation is not a “use” under the statute.

Regarding “use” and “non-use:” In FLPMA, Congress defined “multiple use” to include “a
combination of balanced and diverse resource uses that takes into account the long-term needs of
future generations for renewable and non-renewable resources, including, but not limited to,
recreation, range, timber, minerals, watershed, wildlife and fish, and natural scenic, scientific and
historical values; and harmonious and coordinated management of the various resources without
permanent impairment of the productivity of the land and the quality of the environment with
consideration being given to the relative values of the resources and not necessarily to the
combination of uses that will give the greatest economic return or the greatest unit output.” Thus,
the use of resources includes all resources listed by Congress including watershed, wildlife, and
fish.

Regarding BLM’s statement in the proposed Rule that “conservation is not a use” under FLPMA:
Congress did not define “use” in Section 103, Definitions, in FLPMA. Therefore, the definition of
use of the land would rely on how it is defined in the dictionary. According to the Cornell School
of Law, “land use” is a description of the purpose the land in question. Thus, its purpose or use
would include wildlife management, watershed management, vegetation management, wildlife
habitat management, scientific values, etc. It would not be limited to economic development or
use. Because this is a recognized use and resource of BLM lands, there is no prohibition in FLPMA
or other federal legislation to exclude the designation of public lands for these purposes.

Congress did define “principal or major uses” under FLPMA. The term “principal or major uses
includes, and is limited to, domestic livestock grazing, fish and wildlife development and
utilization, mineral exploration and production, rights-of-way, outdoor recreation, and timber
production.” Consequently, we conclude that implementing actions on public lands that would
result in the development and utilization of fish and/or wildlife would be a use that BLM should
recognize and allow as it does for other uses. Again, this appears to be BLM’s interpretation or
limitation in looking at selective parts of FLPMA and not the entire law including all 13 purposes
identified by Congress.

Congress did not define what “wildlife development and utilization” means. We assert it includes
but is not limited to hunting, fishing, wildlife viewing, wildlife photography, wildlife education,
and wildlife research. Development of the lands to ensure that these uses would be available
includes managing the habitat for sufficient cover for protection from predators and thermal
extremes, sufficient nutritious forage, sufficient areas for movement between populations (=
connectivity), opportunities for reproduction and recruitment to sustain the populations, and
management to reduce excessive sources of mortality. Because the management of public lands in
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the Mojave and Sonoran deserts has failed to successfully implement FLPMA’s purposes for
several decades including to manage public lands “in a manner that will protect the quality of
scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and
archeological values” and “that will provide food and habitat for fish and wildlife,” (as supported
by the substantial declines in desert tortoise abundance and density, listing several species in the
Mojave and Sonoran deserts, and uplistng of the Mojave desert tortoise from threatened to
endangered — see next point), the public lands are in desperate need of having BLM authorize
interested parties to implement actions that achieve these purposes.

3. In the proposed Rule BLM says, “The 2024 Rule's leasing provisions threaten to upset the
appropriate balance that the BLM must strike when managing public land under principles of
multiple use and sustained yield.” “Under a more appropriate implementation of FLPMA's
mandate, the BLM works to conserve resources, as appropriate, to ensure balanced resource use
while also achieving and maintaining appropriate output of those resources, in all cases consistent
with the principles of multiple use and sustained yield.”

Congress’s directive under FLPMA is to “conserve resources, as appropriate, to ensure balanced
resource use while also achieving and maintaining appropriate output of those resources, in all
cases consistent with the principles of multiple use and sustained yield.” FLPMA also directs the
BLM to “take any action necessary to prevent unnecessary or undue degradation of the lands.”
However, BLM is not implementing these directives successfully with respect to desert tortoises
and other species on public land. Mojave and Sonoran desert tortoises, whose distribution and
habitat occurs mostly on public land, has been continually declining such that most populations in
the Mojave Desert are below the density identified for population viability. All Mojave desert
tortoise populations (see Appendix A to this letter) and many Sonoran desert tortoise populations
on public land are declining and have been for several decades. Earlier this year, the California
Fish and Game Commission uplisted the Mojave desert tortoise from threatened to endangered
because of its ongoing declines and apparent absence of juveniles and recruitment into the adult
population.

Thus, we assert that BLM is not working successfully to conserve resources identified by
Congress, and that there is no balance but a bias to approve certain principle or major uses over
other uses. In the Rule, BLM acknowledges that “widespread degradation of land health
significantly limits the ability of public lands and their ecosystems to provide such resources and
values and is inconsistent with the management direction and responsibility conferred to the BLM
through FLPMA.” Maintaining the Rule would provide a mechanism to bring a balance to the uses
Congress identified and to help provide for the effective implementation of Congress’s policy in
passing FLPMA.

We repeat what FLPMA says from #1 above, that is, to manage public lands “in a manner that will
protect the quality of scientific, scenic, historical, ecological, environmental, air and atmospheric,
water resource, and archeological values” and “that will provide food and habitat for fish and
wildlife.” Protecting the quality of these resources is conservation. While the specific word
“conservation” is not used in FLPMA, the descriptions in the policy are the same. Perhaps what
BLM should do is propose to rescind the title of the Conservation and Landscape Health Rule and
change it to the “Protect the Quality of Scientific, Scenic, Historical, Ecological, Environmental,
Air and Atmospheric, Water Resource, and Archeological Values, and Provide Food and Habitat
for Fish and Wildlife Rule.” Most people would agree this Congressional policy equates to
conservation and land health.
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Regarding “sustained yield,” Congress defined this term in FLPMA as “the achievement and
maintenance in perpetuity of a high-level annual or regular periodic output of the various
renewable resources of the public lands consistent with multiple use.” The various renewable
resources of the public lands that are identified in FLPMA include wildlife and fish, their food and
habitats, and watershed/water resources. The Rule directs BLM to manage for these renewable
resources identified in FLPMA. Thus, with the rescission of the Rule, BLM may selectively choose
to manage certain resources identified in FLPMA rather than manage for the entire list of resources
that Congress identified.

4. In the proposed Rule BLM says, “the restoration and mitigation leases for which the Rule
provides may preclude other uses of the public lands, running contrary to the notion of multiple
use. The Rule ultimately vests too much discretion in individual authorizing officers to preclude
other, productive uses, such as grazing, mining, and energy development, as incompatible with the
goals of the restoration or mitigation under the lease, potentially over large tracts of public land.
In reviewing the need for the 2024 Rule, the BLM has determined that it has sufficient tools to
manage the public lands without inviting third parties to seek land use authorizations for those
types of activities traditionally performed by the Bureau.”

While BLM may assert it has sufficient tools to manage public lands without inviting third parties
to help, the Council contends that this method of inviting third parties is not illegal and should not
be rescinded. In addition, we provide statements from BLM and data that supports the finding that
BLM is not doing an effective job of managing public lands under FLPMA. “Widespread
degradation of land health significantly limits the ability of public lands and their ecosystems to
provide such resources and values and is inconsistent with the management direction and
responsibility conferred to the BLM through FLPMA” (BLM 2024). BLM is not managing the
lands for “sustained yield,” “undue degradation,” and “in a manner that will protect the quality of
scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and
archeological values” and “will provide food and habitat for fish and wildlife.” Consequently,
BLM needs help in managing public land and should welcome the assistance of third parties. This
is another tool to help BLM manage public lands as directed by FLPMA. In addition, seeking the
assistance of third parties is not contrary to the directive of sustained yield — it supports it — and it
is not prohibited by FLPMA.

The Conservation and Landscape Health Rule is the first time BLM identified regulations on how
to implement what FLPMA directed BLM to do in 1976 for the management of renewable
resources such as wildlife, fish, and watersheds. Given that it took 48 years for BLM to adopt a
Rule on how it would assure multiple use and sustained yield of fish, wildlife, and watersheds,
why is it now, a year later, that BLM is proposing to rescind that Rule? This action by BLM speaks
to an ongoing practice and culture within the agency of ignoring valuable public resources and the
many benefits they provide to the American public in favor of other resources that benefit a few.

We assert that BLM may claim they have sufficient tools but it rarely uses these tools because they
are not mandated by regulation and because these tools are implemented at the discretion of the
authorizing officer. For example, BLM had a mitigation policy for a short time and then rescinded
it. Hence, when BLM allows/authorizes the use of certain resources, the impacts to other resources
is not offset by mitigation and these public resources are destroyed and/or degraded, usually for
the long-term or permanently. This practice does not result in achieving the policy that Congress
ordered BLM to implement in FLPMA.
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In addition, the Rule limited the term of a conservation and land health lease to 10 years. This is a
short period of time when compared to right-of-way grants or leases that BLM issues to other
uses/users such as utilities and energy development. Grazing leases are usually for 10 years. We
ask why BLM finds that implementing the same process for grazing leases to “grow” domesticated
animals is different than “growing wild animals?”

BLM'’s land management process is to identify land uses and determine the management of the
lands through the adoption and implementation of resource management plans (RMPs). With
recent applications for solar energy development, BLM issued variances to allow for a specific use
of certain lands (i.e., solar energy development) despite the existing land use designations in the
RMPs. Thus, BLM has tools and the authority to modify RMPs including withdrawing grazing
leases. Why would a similar practice not apply to “conservation leases?”

5. In the proposed Rule, BLM says, “[it] proposes to restore the ACEC regulations to the form
they took prior to promulgation of the 2024 Rule.” “It is the policy of the Secretary that ACEC
regulations should be as flexible as possible to allow for productive uses of land consistent with
FLPMA.”

We question BLM’s definition of “productive uses of the land.” We consider the production of
fish and wildlife that can be captured (hunted and fished), observed, photographed, and/or studied
for the benefit of the American people to be a productive use of the land. The production of fish
and wildlife results indirectly in economic benefits to nearby communities from people visiting
public land for these purposes. Similarly, we consider the improvement and management of
watersheds to be a productive use of the land. The appropriate management of watersheds results
in the long-term assurance of water quality and quantity, reduction/elimination of erosion that has
numerous detrimental downslope impacts to development features and fish and wildlife. From
information provided in the proposed Rule, it appears that BLM considers a productive use of the
land one that results in a direct economic benefit/income to an individual entity. This is contrary
to Congress’s directive that BLM implement “harmonious and coordinated management of the
various resources without permanent impairment of the productivity of the land and the quality of
the environment with consideration being given to the relative values [emphasis added] of the
resources and not necessarily to the combination of uses that will give the greatest economic return
or the greatest unit output.”

6. In the proposed Rule, “The BLM has also determined that the balance of the regulations
promulgated by the 2024 Rule across 43 CFR part 6100 as unnecessary burdens to BLM decision
making and management of the public lands. Although they tend not to compel specific BLM
action, they affect BLM processes by requiring that the BLM consider certain values (e.g., ‘intact
landscapes’) in planning or document a justification for implementation-level decisions that would
have certain impacts. The BLM should, and already does, consider and account for the full range
of issues and values when engaged in the planning process and for the impacts of the permitting
and other implementation-level management decisions that it makes.”

We contend that BLM currently considers many issues and values but dismisses them because
there are no requirements other than to consider them. Consequently, we do not see this
requirement as an unnecessary burden. Unless BLM is required to do more than consider a value,
condition, or resource, consideration should not be deemed an unnecessary burden. Rather it
should be part of the evaluation process to ensure that BLM is managing public land for multiple
use and sustained yield along with the list of other purposes in FLPMA’s policy.
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7. In the proposed Rule, BLM says, “In re-evaluating the 2024 Rule, the agency is taking a closer
look at those public comments and believes that they may raise important questions about whether
the economic impacts of the 2024 Rule were materially underestimated. The agency is therefore
soliciting comment on the economic effects associated with both the 2024 Rule and this proposal
to repeal that rule.”

The economic effects of the Rule would be similar to the economic effects of other uses that BLM
currently implements such as grazing. Thus, we argue that the economic effects or impacts of
implementing the Rule would provide numerous benefits to local communities and economies
such as increases in camping and other local wildlife-oriented uses that would stimulate the local
economy from increased human visitation, and improvements to the local watershed and its ability
to capture and retain surface and ground water and improvements in water quality, among others.
These frequently overlooked economic impacts should be included in the analysis of economic
effects as they would be beneficial and free to the local communities and state agencies charged
with managing fish and wildlife resources and watersheds.

In addition, the process of evaluating and approving “conservation leases” (or whatever BLM
chooses to call them) would be similar to BLM’s current process for grazing leases. Thus, BLM
is expanding its grazing program to include wild animals in addition to domesticated animals. The
analysis, approval, and duration of conservation leases are similar to grazing leases. If BLM
determines that this process is burdensome for wildlife and therefore conservation leases should
not be implemented, we would argue that it must also be burdensome for grazing, and grazing
leases should not be issued. Therefore, BLM should eliminate grazing from its uses on public
lands.

There are many reasons to maintain the Rule in addition to those presented above. Maintaining the
Rule is supported by federal legislation including the Lacey Act 1894 and FLPMA. The former
statute started the legal precedent for treating wildlife as property of the public. BLM does not
treat wildlife as public property and does not mitigate for the loss of this public property when it
approves projects and uses that result in the loss of this public property. Rather it subsidizes a
project proponent by permitting the use of public land for personal benefit, and the uses frequently
result in the loss and/or degradation of fish, wildlife, and watersheds — that is, the loss and/or
degradation of resources that belong to the public with no compensation.

The Rule emphasizes the use of science. It provides direction and tools to protect and restore
landscapes and ecosystems and make decisions supported by science and data, assisting the BLM
in managing for resilient landscapes that support multiple uses and sustained yield of resources
and preventing unnecessary or undue degradation of the lands and their resources. It requires BLM
to use science-based approaches to natural resource management. To ensure the best available
science is underpinning management actions and decisions, the Rule requires BLM to use national
and site-based assessment, inventory, and monitoring data, along with other high-quality
information, to evaluate resource conditions and inform decision-making.

Too often we review BLM documents that provide conclusions of the expected results or impacts
with no science provided to support the conclusions or analyses. Rather these conclusions or
analyses are someone’s opinion. Opinions are many, varied, and unsupported. The relevant facts
as reported from the results in relevant scientific papers and reports are not. This requirement is
crucial to all BLM analyses and decisions and should not be rescinded.
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In addition, the states also have authority over the management of wildlife as a public use/public
property, yet BLM does not consult or confer with state wildlife agencies and obtain their approval
prior to making or implementing a decision that will adversely impact this use/property. Thus,
BLM should not be adversely impacting wildlife without authorization from the public and the
state agencies that serve as the public trustees for this property. Maintaining the Rule would
provide a process for state and Tribal wildlife agencies to participate in the review and finalizing
of conservation leases and aid these agencies in accomplishing their missions of managing fish
and wildlife resources in their jurisdictions. Recall that wildlife are not stationary; they move and
do not recognize land ownership. Thus, if a conservation lease will improve wildlife habitat and
the status of wildlife species on public land, it would also improve it on nearby Tribal land and in
the state in which the lease is located.

There are other reasons why the Rule should be retained. We have attached our July 5, 2023
comment letter on the proposed Rule, which is incorporated by reference, because it describes
some of these benefits/reasons why the Rule should be retained.

In summary, for many of the reasons BLM proposes to rescind the Rule, BLM is interpreting what
Congress meant in the applicable federal legislation particularly for FLPMA. We remind BLM
that it is the courts — not the BLM — that interpret federal law. BLM’s role is to implement and
enforce the law. In addition, BLM has selected parts of FLPMA to implement while ignoring other
parts of this law. Again, BLM is directed to implement and enforce the entire law, not just the parts
it deems appropriate. Ignoring parts of FLPMA while implementing others not only violates this
law but also the Administrative Procedures Act. Thus, if the proposed Rule is rescinded, BLM
may be violating at least two federal laws.

BLM should take a hard look at the Rule. If BLM determines that there are sections of the Rule
that are prohibited by FLPMA or other federal laws, then those sections should be revised to
comply with existing laws. Rescission of the entire Rule is extreme and unsupported by the
arguments presented by BLM especially because the Rule underwent intensive review by the
Office of the Solicitor and other agencies with oversight regarding its legality. Rather, from the
arguments BLM has presented, it appears that BLM does not want to implement change and does
not want to comply with FLPMA. We found no legal reason to rescind the Rule and recommend
that it be retained for this and other reasons given in this letter.

We appreciate this opportunity to provide the above comments. As an Affected Interest, the
Council requests that any subsequent environmental documentation for this proposed action (e.g.,
final decision, etc.) is provided to us at the contact information listed above. In addition, we ask
that you respond in an email that you have received this comment letter so we can be sure our
concerns have been registered with the appropriate personnel and office for this proposed action.

Herein, we reiterate that the Council wants to be identified as an Affected Interest for this and all
other projects/actions funded, authorized, or carried out by the BLM that may affect desert
tortoises, and that any subsequent environmental documentation for this project/action is provided
to us at the contact information listed above. Additionally, we ask that you notify the Council at
eac@deserttortoise.org of any proposed projects/actions that BLM may authorize, fund, or carry
out in the range of any species of desert tortoise in the southwestern United States (i.e., Gopherus
agassizii, G. morafkai, G. berlandieri, G. flavomarginatus) so we may comment on them to ensure
that BLM fully considers and implements actions to conserve these tortoises as part of its directive
under FLPMA and the Federal Endangered Species Act.

Respectfully,

/S N 4 L
LU A A

(@,

Edward L. LaRue, Jr., M.S.
Desert Tortoise Council, Ecosystems Advisory Committee, Chairperson
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Attachment: Desert Tortoise Comment letter on BLM Proposed Rule: Conservation and
Landscape Health; Docket (BLM-2023-0001) (OMB Control Number 1004—ONEW
and RIN 1004-AE92) dated July 5, 2023

Appendix A: Demographic Status and Trend of the Mojave Desert Tortoise including the Western
Mojave Recovery Unit

Cc: Senator Alex Padilla, senator padilla@padilla.senate.gov

Josh Grover, Deputy Director, Ecosystem Conservation Division, California Department
of Fish and Wildlife, josh.grover@wildlife.ca.gov

Julie Vance, Regional Manager, Region 4 — Central Region, California Department of Fish
and Wildlife, Fresno, CA, Julie.Vance@wildlife.ca.gov

Heidi Calvert, Regional Manager, Region 6, Inland and Desert Region, California
Department of Fish and Wildlife, Heidi.Calvert@wildlife.ca.gov

Brandy Wood, Region 6, Desert Inland Region, Renewable Energy Specialist, California
Department of Fish and Wildlife, Brandy. Wood@wildlife.ca.gov
Annelise Hill, Environmental Review, U.S. Environmental Protection Agency,

hill.annelise@epa.gov
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Attachment: BLM Proposed Rule: Conservation and Landscape Health;
Docket (BLM-2023-0001)
(OMB Control Number 1004—ONEW and RIN 1004—-AE92)

Formal comment letter by the Desert Tortoise Council to BLM on July 5, 2023 in which
we asked to be identified as an Affected Interest for this project (page 19).
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DESERT TORTOISE COUNCIL
3807 Sierra Highway #6-4514
Acton, CA 93510
www.deserttortoise.org
eac(@deserttortoise.org

Via email and Federal eRulemaking Portal
https://www.regulations.gov/commenton/BLM-2023-0001-0001

July 5, 2023

Attn: Stephanie Miller, Deputy Division Chief for Wildlife Conservation
U.S. Department of the Interior

Director (630), Bureau of Land Management

1849 C St. NW, Room 5646

Washington, DC 20240

Attention: 1004—AE92

BLM HQ PRA_Comments@blm.gov

RE: BLM Proposed Rule: Conservation and Landscape Health; Docket (BLM-2023-0001)
(OMB Control Number 1004-ONEW and RIN 1004-AE92)

Dear Ms. Miller,

The Desert Tortoise Council (Council) is a non-profit organization comprised of hundreds of
professionals and laypersons who share a common concern for wild desert tortoises and a
commitment to advancing the public’s understanding of desert tortoise species. Established in
1975 to promote conservation of tortoises in the deserts of the southwestern United States and
Mexico, the Council routinely provides information and other forms of assistance to individuals,
organizations, and regulatory agencies on matters potentially affecting desert tortoises within their
geographic ranges.

Both our physical and email addresses are provided above in our letterhead for your use when
providing future correspondence to us. When given a choice, we prefer that the Bureau of Land
Management (BLM) email to us future correspondence, as mail delivered via the U.S. Postal
Service may take several days to be delivered. Email is an “environmentally friendlier way” of
receiving correspondence and documents rather than “snail mail.”
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We appreciate this opportunity to provide comments on the BLM Proposed Rule: Conservation
and Landscape Health. The Council appreciates your efforts in providing a very informative
rulemaking process. In analyzing this proposed Rule, we have studied the text of the proposed
Rule, the extensive information provided on your Public Lands Rule Website
(https://www.blm.gov/public-lands-rule), as well as information provided during your virtual
meetings.

The Council applauds and supports the BLM in developing proposed regulations that are focused
on land health, conservation, and habitat resilience across public lands. We strongly encourage the
BLM in continuing this very positive initiative throughout the rulemaking process, and in
formalizing these and any improvements to the final regulations. The proposed Rule:

16. Applies the fundamentals of land health and related standards and guidelines to all BLM-
managed public lands and uses; current BLM policy limits their application to grazing
authorizations.

17. Codifies the need across BLM programs to use high-quality information to prepare land
health assessments and evaluations and make determinations about land health condition.

18. Clarifies that conservation is a use on-par with other uses of the public lands under the
multiple-use and sustained-yield framework of the Federal Land Policy and Management
Act of 1976 (FLPMA).

19. Recognizes that the BLM has three primary ways to manage for resilient public lands: (1)
protection of intact, native habitats; (2) restoration of degraded habitats; and (3) informed
decision-making, primarily in plans, programs, and permits.

20. Identifies the principles for protecting intact landscapes in the context of increased pressure
and increased landscape vulnerability due to climate change and other disturbance.

21. Amends the existing Areas of Critical Environmental Concern (ACEC) regulations to
better ensure that the BLM is meeting FLPMA's command to give priority to the
designation and protection of ACECs. The proposed regulatory changes would emphasize
ACEC:s as the principal designation for protecting important natural, cultural, and scenic
resources.

22. Establishes a more comprehensive framework for the BLM to identify, evaluate, and
consider special management attention for ACECs in land use planning. The proposed Rule
emphasizes the role of ACECs in contributing to ecosystem resilience by providing for
ACEC designation to protect landscape intactness and habitat connectivity.

23. Offers a new tool, conservation leases, which would allow the public to directly support
durable protection and restoration efforts to build and maintain the resilience of public
lands. Most conservation leases would be issued for a maximum of 10 years, which term
would be extended if necessary to serve the purposes for which the lease was first issued.

24. Includes bonding obligations for any conservation use that involves surface-disturbing
activities, with § 6102.4-2 establishing regulations for conservation lease bonds.

25. To ensure the BLM does not limit its ability to build resilient public lands when authorizing
use, the proposed Rule includes provisions related to mitigation (i.e., actions to avoid,
minimize, and compensate for certain residual impacts). The proposed Rule reaffirms the
BLM's adherence to the mitigation hierarchy for all resources.

26. Applies the fundamentals of land health (taken verbatim from the existing fundamentals of
rangeland health at Title 43 Code of Federal Regulations (CFR) 4180.1 (2005)) and related
standards and guidelines to all renewable-resource management, instead of just to public-
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lands grazing. Renewable resources on public lands should meet the fundamentals of land
health overall at the watershed scale.

27. Mandates the use high-quality information to prepare land health assessments and
evaluations and make determinations about the causes of failing to achieve land health and
make management decisions, implement adaptive strategies, and support conservation
efforts to build ecosystem resilience.

28. Includes requirements to track progress toward achieving restoration goals and ensure
restoration projects are consistent with the land health standards, restoration goals and
objectives, best management practices, and Resource Management Plan restoration plans.

29. Clarifies key terms used in conservation efforts including casual use, effects, mitigation
strategies, restoration, and unnecessary and undue degradation.

30. Ensures severability in the rulemaking process such that any portion of the Rule were
stayed or invalidated by a reviewing court, the remaining elements would continue to
provide BLM with important and independently effective tools to advance conservation on
the public lands.

General Comments

The proposed Rule is long overdue and supported by federal legislation including the Lacey Act
1894 and, as noted on the Federal Register Notice, FLPMA of 1976. The former statute started the
legal precedent for treating wildlife as property of the public. Thus, BLM should not be adversely
impacting wildlife without authorization from the public. In the latter statute, Congress directed
BLM to manage public lands “in a manner that will protect the quality of scientific, scenic,
historical, ecological, environmental, air and atmospheric, water resource, and archeological
values” and “provide food and habitat for fish and wildlife.”

While we understand the broad and comprehensive nature of BLM’s proposed regulations, we
request that BLM call-out the importance of addressing highly important issues related to proposed
and listed species under the Federal Endangered Species Act of 1973 (FESA) (16 U.S.C. 1531-
1544). Public lands represent the last refugia for many of these species and are both key to the
health and survivability of these populations and to potentially meeting the goal of the FESA, that
of species recovery and delisting. The Mojave desert tortoise (Gopherus agassizii), for example,
is experiencing a precipitous decline in population numbers as described in Appendix A. Public
lands are providing much of the key habitat for the Mojave desert tortoise and effective
management of these lands is critical to the survival and recovery of these populations.

The Mojave desert tortoise is among the top 50 species on the list of the world’s most endangered
tortoises and freshwater turtles. The International Union for Conservation of Nature’s (IUCN)
Species Survival Commission, Tortoise and Freshwater Turtle Specialist Group, now considers
the Mojave desert tortoise to be Critically Endangered (Berry et al. 2021), as it is a “species that
possess an extremely high risk of extinction as a result of rapid population declines of 80 to more
than 90 percent over the previous 10 years (or three generations), population size fewer than 50
individuals, other factors.” It is one of three turtle and tortoise species in the United States to be
critically endangered. This status, in part, prompted the Council to join Defenders of Wildlife and
Desert Tortoise Preserve Committee (Defenders of Wildlife et al. 2020) to petition the California
Fish and Game Commission in March 2020 to elevate the listing of the Mojave desert tortoise
from threatened to endangered in California. This proposed Rule will become a very important
part of protecting this species.
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In addition, effectively managing public lands to maintain or improve the viability of species
proposed or listed under the FESA has a multitude of benefits to other species within these areas
as well as for maintaining functioning and productive ecosystems and ensuring their resilience.
These listed species are an indicator or predictor of landscape health and resilience. In addition,
the restoration and conservation of wild animals and their ecosystem roles is a key component of
natural climate solutions to climate that can enhance the ability to prevent climate warming beyond
1.5 degrees C (Schmitz et al. 2023) and substantially reduce the effects of climate change.

The Council is concerned that, upon implementation of these regulations, there may be an over-
focus on designating ACECs to the detriment of the high value expanses of public lands that will
not rise to ACEC status. While ACECs are extremely important, retaining and managing these
other lands is necessary for maintaining watershed level ecosystem health and resilience,
especially in the context of the increasingly degraded and fragmented nature of these lands, the
need for connectivity between populations and protected areas, and the threats of climate change
in requiring adjustments in species’ ranges.

In addition, the Council is concerned about a potential lack of agency funding and capacity to carry
out these regulations. We applaud the inclusion of conservation leases as an effective means of
addressing these potential shortfalls. We encourage designing leases such that there is funding
provided to plan for and administer these leases, a process that remains attractive to potential
lessees, and implementation of a national database and geospatial tracking system that tracks the
qualitative and quantitative improvements during the implementation of the conservation leases
including unplanned impacts (e.g., wildfire, etc.). Without such a tracking system, BLM is unable
to analyze and determine whether the conservation leases are achieving their stated objectives for
natural and cultural resources. Program efficiencies will be needed to implement these regulations
across the public lands.

Responses to Questions in the Proposed Rule
The BLM asked a set of questions in the proposed Rule that we will address as follows:

e The BLM welcomes comments on how applying the fundamentals of land health beyond
lands allocated to grazing will interact with BLM's management of non-renewable
resources.

Response: Applying the fundamentals of land health (properly functioning watersheds and
ecological processes, achieving or making progress toward achieving water quality standards, and
maintaining or restoring habitats for listed species including threatened or endangered, proposed
or candidate, or other special status species) will provide a more structured and informed process
to address direct and indirect effects, including cumulative, synergistic and interactive effects
(CEQ 1997), during permitting and throughout the life of projects involving non-renewable
resources. Some non-renewable resources (e.g., utility corridors, etc.) are suitable for restoration
and management of conservation values by implementing effective restoration activities for soils
and vegetation in areas with temporary impacts, requiring ongoing control of invasive plant
species, and closing access routes to the public, thus substantially reducing the impacts of the road
effect zone (Forman and Alexander 1998, Roedenbeck et al. 2007). Science-based monitoring and
trend analysis will ensure conformance to the identified standards and allow for corrective
measures, including adaptive management, to restore lands to the identified healthy functioning
condition.
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However, BLM’s current methodology for assessing land health for allotments needs to be
overhauled as it is based on production of forage for livestock rather than the functions and values
of the ecosystem including the needs of special status species, many of which are indicators of
ecological health. For example, the Mojave desert tortoise is an indicator species and umbrella
species of ecosystem health (Berry and Medica 1995). Indicator species are used to monitor
environmental changes, assess the efficacy of management, and provide warning signals for
impending ecological shifts. An umbrella species is a species whose conservation is expected to
confer protections to a large number of co-occurring species. Thus, when the Mojave desert
tortoise is declining in density, numbers, and recruitment, this decline is an indicator of
environmental change that is degrading the desert environment, ineffective management by land
management agencies, and a warning that ecological shifts in the Mojave and Colorado deserts are
occurring. In addition, this decline indicates that other species in the Mojave and Colorado deserts
are also declining in density, numbers, and recruitment. Consequently, BLM should consider the
data on the demographic trend of the tortoise (please see Appendix A — Demographic Status and
Trend of the Mojave Desert Tortoise including the Western Mojave Recovery Unit) as a “wake-
up call” that more must be done to effectively manage for the tortoise and other species in the
Mojave and Colorado deserts.

e The BLM secks comments on whether State and local governments, including state
agencies managing fish and wildlife, also should be eligible for holding conservation
leases.

Response: Yes, State, and local governments, including state agencies managing fish and wildlife,
should be eligible for holding conservation leases. Given the numerous and on-going multi-
jurisdictional habitat conservation planning efforts located across public lands, having the
flexibility to grant leases to state and local governments will be one more available tool to use in
these very important efforts, especially as related to effective management of habitats for
candidate, proposed, and listed species. State agencies managing fish and wildlife resources are
the primary agencies managing wildlife (see Supreme Court 1896 decision Geer vs Connecticut).
However, these entities need to demonstrate effective implementation of their conservation actions
and associated fiscal responsibility.

e [s the term “conservation lease” the best term for this tool?

Response: Yes, the term conservation lease describes an effective means to stipulate duties that
the lessee would carry out in furtherance of identified durable restoration and mitigation on public
lands. The BLM effectively uses leases in other programs that have standard processes involving
applications, lease execution, use of noncompliance noticing, terminations, and suspensions, and
bonding obligations. These are all applicable to conservation leases.

e What is the appropriate default duration for conservation leases?
Response: In many ecological settings, a maximum of 10 years is appropriate with an option to
extended the lease as necessary to meet objectives. Leases would require monitoring and periodic

reviews to ensure that objectives are achieved and to allow for adaptive management, where
necessary, to achieve success. However, in some ecosystems, 10 years would not be sufficient to
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meet, for example, an objective of vegetation restoration. In the Mojave and Sonoran deserts, re-
establishing native vegetation may take several decades or longer (Abella 2010). Consequently,
the option to renew a 10-year lease more than once may be necessary to meet the objectives of the
conservation lease.

e Should the Rule constrain which lands are available for conservation leasing? For example,
should conservation leases be issued only in areas identified as eligible for conservation
leasing in an RMP or areas the BLM has identified (either in an RMP or otherwise) as
priority areas for ecosystem restoration or wildlife habitat?

Response: The Rule should not constrain which lands are available for conservation leasing.

An advantage of focusing conservation leasing on lands identified during land use planning,
including RMP development, is this process would allow for a more informed and landscape level
approach to meeting restoration and habitat management needs. A periodic review of designated
conservation leasing lands should be achieved through mandated plan review and maintenance
actions as well as measures identified to address identified emergency actions.

e Should the Rule clarify what actions conservation leases may allow?

Response: To achieve the best results, the Rule should clearly address the purposes of
conservation leases and allow for development of objectives and methods including monitoring
and adaptive management on a case-by-case basis.

e Should the Rule expressly authorize the use of conservation leases to generate carbon offset
credits?

Response: This decision should be deferred until the process and implications are fully identified.

e Should conservation leases be limited to protecting or restoring specific resources, such as
wildlife habitat, public water supply watersheds, or cultural resources?

Response: The purpose of conservation leases should be clearly identified, in terms of restoring
and maintaining the fundamentals of land health (i.e., ecosystem functions and values) and
addressing compensatory mitigation, to allow for a range of critical restoration and management
needs on public lands.

e The BLM seeks comment on how fair market value would be determined in the context of
restoration or preservation. Would existing methods for land valuation provide valid

results? Would lands with valuable alternative land uses be prohibitively expensive for

conservation use? Should the BLM incorporate a public benefit component into the rent
calculation to account for the benefits of ecosystem services?
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Response: The BLM should develop a simple appraisal approach that allows for implementation
of the range of conservation leases in a manner that does not materially conflict with existing
authorizations, valid existing rights, or state or Tribal land use management and does not preclude
other, subsequent authorizations that are determined compatible with the conservation lease. A
provision for discounting rents should be provided to account for the benefits of ecosystem
services for non-compensatory conservation leases. Leases to meet compensation purposes should
not be included in these discounts.

e The BLM seeks public comment on whether this Rule should allow authorized officers to
waive bonding requirements in certain circumstances, such as when a Tribal Nation seeks
to restore or preserve an area of cultural importance to the Tribe. Should the waiver
authority be limited to such circumstances or are there other circumstances that would
warrant a waiver of the bonding requirement?

Response: Criteria should be developed that provides guidance on decisions to waive bonding
requirements, under certain circumstances. These circumstances could include Tribal restoration
projects, Non-Governmental Organizations (NGOs) with a proven track record of successfully
completing restoration projects, as well as leases that involve casual use or minimal ground
disturbance. Leases to meet compensation purposes should not be included in these bond waivers.

We appreciate this opportunity to provide comments on this proposed rulemaking and trust they
will help protect tortoises during any resulting authorized activities. The level of public interest in
this rulemaking process is indicative of the importance of this effort. Herein, we reiterate that the
Desert Tortoise Council wants to be identified as an Affected Interest for this and all other projects
funded, authorized, or carried out by the BLM that may affect species of desert tortoises, and that
any subsequent processes furthering these proposed regulations is provided to us at the contact
information listed above. Additionally, we ask that you respond in an email that you have received
this comment letter so we can be sure our concerns have been registered with the appropriate
personnel and office for this project.

Respectfully,

/

N - ) 4
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Edward L. LaRue, Jr., M.S.
Ecosystems Advisory Committee, Chairperson
Desert Tortoise Council

(@,

Cc: Tracey Stone-Manning, Director, Bureau of Land Management, tmanning@blm.gov
Nada Culver, Deputy Director of Policy and Programs, Bureau of Land Management,
nculver@blm.gov

Literature Cited

Abella, S.R. 2010. Disturbance and plant succession in the Mojave and Sonoran Deserts of the
American Southwest. International Journal of Environmental Research and Public
Health 7.4 (2010): 1248-1284. https://www.mdpi.com/1660-4601/7/4/1248

Desert Tortoise Council/BLM's Proposed Rescission of the Conservation & Land Health Rule.11-10-2025 19


mailto:tmanning@blm.gov
mailto:nculver@blm.gov
https://www.mdpi.com/1660-4601/7/4/1248

Berry, K.H. and P.A Medica. 1995. Desert tortoises in the Mojave and Colorado deserts. In: Our
Living Resources — A Report to the Nation on the Distribution, Abundance, and Health of
U.S. Plants, Animals, and Ecosystems. Edward T. LaRoe, Gaye S. Farris, Catherine E.
Puckett, Peter D. Doran, and Michael J. Mac Editors. U.S. Department of the Interior,
National Biological Service. Service.
https://www.webharvest.gov/peth04/20041019015728/http://biology.usgs.gov/s+t/index.htm

Berry, K.H., L.J. Allison, A.M. McLuckie, M. Vaughn, and R.W. Murphy. 2021. Gopherus
agassizii. The ITUCN Red List of Threatened Species 2021: e.T97246272A3150871.
https://dx.doi.org/10.2305/ITUCN.UK.2021-2.RLTS.T97246272A3150871.en.

[CEQ] Council on Environmental Quality. 1997. Considering Cumulative Effects under the
National Environmental Policy Act.
https://ceq.doe.gov/publications/cumulative _effects.html

Defenders of Wildlife, Desert Tortoise Preserve Committee, and Desert Tortoise Council. 2020. A
Petition to the State of California Fish And Game Commission to move the Mojave desert
tortoise from listed as threatened to endangered.
https://defenders.org/sites/default/files/2020-
03/Desert%20Tortoise%20Petition%203 20 2020%20Final_0.pdf.

Forman, R. T. T. and L.E. Alexander. 1998. Roads and Their Major Ecological Effects. Annual
Review of Ecology and Systematics 29 (November 1998): 207-231.
https://www.annualreviews.org/doi/pdf/10.1146/annurev.ecolsys.29.1.207

Roedenbeck, 1. A., L. Fahrig, C. S. Findlay, J. E. Houlahan, J. A. G. Jaeger, N. Klar, S. Kramer-
Schadt, and E. A. Van der Grift. 2007. The Rauischholzhausen agenda for road
ecology. Ecology and Society 12(1): 11. [online] URL:
http://www.ecologyandsociety.org/vol12/iss1/art11/

Schmitz, O.J., M. Sylvén, T.B. Atwood, E.S. Bakker, F. Berzaghi, J.F. Brodie, J.P.G.M. Cromsigt,
A.B. Davies, S.J. Leroux, F.J. Schepers, F.A. Smith, S. Stark, J. Svenning, A. Tilker, and H.
Yldnne. 2023. Trophic rewilding can expand natural climate solutions. Nature Climate
Change 13 (April 2023): 324-333. https://www.nature.com/articles/s41558-023-01631-6.

Desert Tortoise Council/BLM's Proposed Rescission of the Conservation & Land Health Rule.11-10-2025 20


https://www.webharvest.gov/peth04/20041019015728/http:/biology.usgs.gov/s+t/index.htm
https://dx.doi.org/10.2305/IUCN.UK.2021-2.RLTS.T97246272A3150871.en
https://ceq.doe.gov/publications/cumulative_effects.html
https://defenders.org/sites/default/files/2020-03/Desert%20Tortoise%20Petition%203_20_2020%20Final_0.pdf
https://defenders.org/sites/default/files/2020-03/Desert%20Tortoise%20Petition%203_20_2020%20Final_0.pdf
https://www.annualreviews.org/doi/pdf/10.1146/annurev.ecolsys.29.1.207
http://www.ecologyandsociety.org/vol12/iss1/art11/
https://www.nature.com/articles/s41558-023-01631-6

Appendix A
Demographic Status and Trend of the Mojave Desert Tortoise
including the Western Mojave Recovery Unit

Status of the Population of the Mojave Desert Tortoise: The Council provides the following
information for resource and land management agencies so that these data may be included and
analyzed in their project and land management documents and aid them in making management
decisions that affect the Mojave desert tortoise (tortoise).

There are 17 populations of Mojave desert tortoise described below that occur in Critical Habitat
Units (CHUs) and Tortoise Conservation Areas (TCAs); 14 are on lands managed by the BLM; 8
of these are in the California Desert Conservation Area (CDCA).

As the primary land management entity in the range of the Mojave desert tortoise, the Bureau of
Land Management’s (BLM’s) implementation of a conservation strategy for the Mojave desert
tortoise in the CDCA through implementation of its Resource Management Plan and Amendments
through 2014 has resulted in the following changes in the status for the tortoise throughout its
range and in California from 2004 to 2014 (Table 1, Table 2; USFWS 2015, Allison and
McLuckie 2018). The Council believes these data show that BLM and others have failed to
implement an effective conservation strategy for the Mojave desert tortoise as described in the
recovery plan (both USFWS 1994a and 2011), and have contributed to tortoise declines in density
and abundance between 2004 to 2014 (Table 1, Table 2; USFWS 2015, Allison and McLuckie
2018) with declines or no improvement in population density from 2015 to 2021 (Table 3; USFWS
2016, 2018, 2019, 2020, 2022a, 2022b).

Important points from these tables include the following:

Change in Status for the Mojave Desert Tortoise Range-wide
e Ten of 17 populations of the Mojave desert tortoise declined from 2004 to 2014.

e Eleven of 17 populations of the Mojave desert tortoise are no longer viable. These 11 populations
represent 89.7 percent of the range-wide habitat in CHUs/TCAs.

Change is Status for the Western Mojave Recovery Unit — Nevada and California
e This recovery unit had a 51 percent decline in tortoise density from 2004 to 2014.

e Tortoises in this recovery unit have densities that are below viability.

Change in Status for the Superior-Cronese Tortoise Population in the Western Mojave Recovery
Unit.

e The population in this recovery unit experienced declines in densities of 61 percent from 2004

to 2014. In addition, there was a 51 percent decline in tortoise abundance.

e This population has densities less than needed for population viability (USFWS 1994a).
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Table 1. Summary of 10-year trend data for the 5 Recovery Units and 17 CHUs/TCAs for Mojave
desert tortoise. The table includes the area of each Recovery Unit and CHU/TCA, percent of total
habitat for each Recovery Unit and CHU/TCA, density (number of breeding adults/km? and
standard errors = SE), and the percent change in population density between 2004 and 2014.
Populations below the viable level of 3.9 breeding individuals/km? (10 breeding individuals per
mi?) (assumes a 1:1 sex ratio) or showing a decline from 2004 to 2014 are in red.

Recovery Unit: Surveyed area % of total habitat 2014 % 10-year change
Designated Critical Habitat (km?) areain Recovery | density/km? (2004-2014)

Unit'/Tortoise Conservation Area Unit & CHU/TCA (SE)

Western Mojave, CA 6,294 24.51 2.8 (1.0) -50.7 decline
Fremont-Kramer 2,347 9.14 2.6 (1.0) —50.6 decline
Ord-Rodman 852 3.32 3.6 (1.4) —56.5 decline
Superior-Cronese 3,094 12.05 2.4 (0.9) —61.5 decline

Colorado Desert, CA 11,663 45.42 4.0 (1.4) —36.25 decline
Chocolate Mtn AGR, CA 713 2.78 7.2(2.8) —29.77 decline
Chuckwalla, CA 2,818 10.97 3.3(1.3) —37.43 decline
Chemehuevi, CA 3,763 14.65 2.8(1.1) —64.70 decline
Fenner, CA 1,782 6.94 4.8 (1.9) —52.86 decline
Joshua Tree, CA 1,152 4.49 3.7 (1.5) +178.62 increase
Pinto Mtn, CA 508 1.98 2.4 (1.0) —60.30 decline
Piute Valley, NV 927 3.61 5.3(2.1) +162.36 increase

Northeastern Mojave 4,160 16.2 4.5 (1.9) +325.62 increase
Beaver Dam Slope, NV, UT, AZ 750 2.92 6.2 (2.4) +370.33 increase
Coyote Spring, NV 960 3.74 4.0(1.6) +265.06 increase
Gold Butte, NV & AZ 1,607 6.26 2.7 (1.0) +384.37 increase
Mormon Mesa, NV 844 3.29 6.4 (2.5) +217.80 increase

Eastern Mojave, NV & CA 3,446 13.42 1.9 (0.7) —67.26 decline
El Dorado Valley, NV 999 3.89 1.5 (0.6) —61.14 decline
Ivanpah Valley, CA 2,447 9.53 2.3(0.9) —-56.05 decline

Upper Virgin River 115 0.45 15.3 (6.0) —26.57 decline
Red Cliffs Desert 115 0.45 15.3 (6.0) —26.57 decline

Range-wide Area of CHUs - 25,678 100.00 —32.18 decline

TCAs/Range-wide Change in

Population Status

! U.S. Fish and Wildlife Service. 1994b. Endangered and threatened wildlife and plants; determination of critical
habitat for the Mojave population of the desert tortoise. Federal Register 55(26):5820-5866. Washington, D.C.

Table 2. Estimated change in abundance of adult Mojave desert tortoises in each recovery unit
between 2004 and 2014 (Allison and McLuckie 2018). Decreases in abundance are in red.

Recovery Unit Modeled 2004 2014 Change in Percent Change in
Habitat (km?) Abundance Abundance Abundance Abundance
Western Mojave 23,139 131,540 64,871 -66,668 -51%
Colorado Desert 18,024 103,675 66,097 -37,578 -36%
Northeastern Mojave 10,664 12,610 46,701 34,091 270%
Eastern Mojave 16,061 75,342 24,664 -50,679 -67%
Upper Virgin River 613 13,226 10,010 -3,216 -24%
Total 68,501 336,393 212,343 -124,050 -37%
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Table 3. Summary of data for Agassiz’s desert tortoise, Gopherus agassizii (=Mojave desert tortoise) from 2004 to 2021 for the 5 Recovery
Units and 17 Critical Habitat Units (CHUs)/Tortoise Conservation Areas (TCAs). The table includes the area of each Recovery Unit and
CHU/TCA, percent of total habitat for each Recovery Unit and CHU/TCA, density (number of breeding adults/km? and standard errors =
SE), and percent change in population density between 2004-2014 (USFWS 2015). Populations below the viable level of 3.9 breeding
individuals/km? (10 breeding individuals per mi?) (assumes a 1:1 sex ratio) (USFWS 1994a, 2015) or showing a decline from 2004 to 2014
are in red.

% of total % 10-
Recoverv Unit: habitat 2004 2014 Lar 2015 2016 2017 2018 2019 2020 2021
. i ’ areain . density/ 4 density/ | density/ | density/ | density/ | density/ | density/ | density/
Designated Recover CLETER) km? change km? km? km? km? km? km? km?
CHU/TCA & “OVEY | km? (2004-
Unit & (SE) 2014)
CHU/TCA
Western Mojave, -50.7
CA 24.51 2.8 (1.0) docline
-50.6
Fremont-Kramer 9.14 2.6 (1.0) decline 4.5 No data | 4.1 No data 2.7 1.7 No data
-56.5
Ord-Rodman 3.32 3.6 (1.4) decline No data No data | 3.9 2.5/3.4* | 2.1/2.5* | No data 1.9/2.5*
. -61.5
Superior-Cronese 12.05 2.4 (0.9) decline 2.6 3.6 1.7 No data 1.9 No data No data
Colorado Desert, -36.25
CA 45.42 4.0 (1.4) decline
h | Mtn AGR -29.77
Chocolate Mtn AGR, |, 7¢ 7.2 (2.8) _ 103 8.5 9.4 7.6 7.0 7.1 39
CA decline
-37.43
Chuckwalla, CA 10.97 3.3(1.3) decline No data No data | 4.3 No data 1.8 4.6 2.6
. -64.70
Chemehuevi, CA 14.65 2.8 (1.1) decline Nodata | 1.7 No data 2.9 No data | 4.0 No data
-52.86
Fenner, CA 6.94 4.8 (1.9) decline No data | 5.5 No data | 6.0 2.8 No data | 5.3
Joshua Tree, CA 4.49 3.7 (1.5) .+178’62 No data | 2.6 3.6 No data 3.1 3.9 No data
increase
. -60.30
Pinto Mtn, CA 1.98 2.4 (1.0) decline Nodata | 2.1 2.3 No data 1.7 2.9 No data
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Piute Valley, NV 3.61 5.3(2.1) .+162'36 No data | 4.0 5.9 No data No data No data | 3.9
increase
Northeastern
Mojave AZ, NV, & 16.2 4.5 (1.9) .+325'62
increase
uT
Beaver Dam Slope, +370.33
NV, UT, & AZ 2.92 6.2 (2.4) increase No data | 5.6 1.3 5.1 2.0 No data | No data
. +265.06
Coyote Spring, NV 3.74 4.0(1.6) increase No data | 4.2 Nodata | Nodata | 3.2 No data | No data
+384.37
Gold Butte, NV & AZ | 6.26 2.7 (1.0) increase No data No data 1.9 2.3 No data No data 2.4
Mormon Mesa, NV | 3.29 6.4 (2.5) + 217.80 Nodata | 2.1 No data | 3.6 No data | 5.2 5.2
increase
Eastern Mojave, NV -67.26
o 13.42 1.9 (0.7) et
El Dorado Valley, 3.89 1.5 (0.6) _61',14 No data | 2.7 5.6 No data | 2.3 No data | No data
NV decline
-56.05
Ivanpah Valley, CA 9.53 2.3(0.9) decline 1.9 No data | Nodata | 3.7 2.6 Nodata | 1.8
Upper Virgin River, —26.57
UT & AZ 0.45 15.3(6.0) decline
29.1 —26.57
Red Cliffs Desert** 0.45 (21.4- 15.3 (6.0) N 15.0 No data | 19.1 No data 17.2 No data
decline
39.6)**
Rangewide Area of
CHUs -
TCAs/Rangewide 100.00 _32',1 8
. decline
Change in
Population Status

*This density includes the adult tortoises translocated from the expansion of the MCAGCC, that is resident adult tortoises and translocated adult
tortoises.
**Methodology for collecting density data initiated in 1999.
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Change in Status for the Mojave Desert Tortoise in California

e Eight of 10 populations of the Mojave desert tortoise in California declined from 29 to 64 percent
from 2004 to 2014 with implementation of tortoise conservation measures in the Northern and
Eastern Colorado Desert (NECO), Northern and Eastern Mojave Desert (NEMO), and Western
Mojave Desert (WEMO) Plans.

e Eight of 10 populations of the Mojave desert tortoise in California are no longer viable. These
eight populations represent 87.45 percent of the habitat in California that is in CHU/TCAs.

e The two viable populations of the Mojave desert tortoise in California are declining. If their rates
of decline from 2004 to 2014 continue, these two populations will no longer be viable by about
2030.

Change in Status for the Mojave Desert Tortoise on BLM Land in California
e Eight of eight populations of Mojave desert tortoise on lands managed by the BLM in California
declined from 2004 to 2014.

e Seven of eight populations of Mojave desert tortoise on lands managed by the BLM in California
are no longer viable.

Change in Status for Mojave Desert Tortoise Populations in California that Are Moving toward
Meeting Recovery Criteria

e The only population of Mojave desert tortoise in California that is not declining is on land
managed by the National Park Service, which has increased 178 percent in 10 years.

Important points to note from the data from 2015 to 2021 in Table 3 are:

Change in Status for the Mojave Desert Tortoise in the Western Mojave Recovery Unit:
e Density of tortoises continues to decline in the Western Mojave Recovery Unit
e Density of tortoises continues to fall below the density needed for population viability

Change in Status for the Mojave Desert Tortoise in the Colorado Desert Recovery Unit:

e The population that had the highest density in this recovery unit had a continuous reduction in
density since 2018 and fell substantially to the minimum density needed for population viability
in 2021.

Change in Status for the Mojave Desert Tortoise in the Northeastern Mojave Recovery Unit:

e Two of the three population with densities greater than needed for population viability declined
to level below the minimum viability threshold.

e The most recent data from three of the four populations in this recovery unit have densities
below the minimum density needed for population viability.

e The population that had the highest density in this recovery unit declined since 2014.

Change in Status for the Mojave Desert Tortoise in the Eastern Mojave Recovery Unit:

e Both populations in this recovery unit have densities below the minimum density needed for
population viability.
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Change in Status for the Mojave Desert Tortoise in the Upper Virgin River Recovery Unit:
e The one population in this recovery unit is small and appears to have stable densities.

The Endangered Mojave Desert Tortoise: The Council believes that the Mojave desert tortoise
meets the definition of an endangered species. In the FESA, Congress defined an “endangered
species” as “any species which is in danger of extinction throughout all or a significant portion of
its range...” In the California Endangered Species Act (CESA), the California legislature defined
an “endangered species” as a native species or subspecies of a bird, mammal, fish, amphibian,
reptile, or plant, which is in serious danger of becoming extinct throughout all, or a significant
portion, of its range due to one or more causes (California Fish and Game Code § 2062). Because
most of the populations of the Mojave desert tortoise were non-viable in 2014, most are declining,
and the threats to the Mojave desert tortoise are numerous and have not been substantially reduced
throughout the species’ range, the Council believes the Mojave desert tortoise should be designated
as an endangered species by the USFWS and California Fish and Game Commission.

Mojave desert tortoise is now on the list of the world’s most endangered tortoises and freshwater
turtles. It is in the top 50 species. The International Union for Conservation of Nature’s (IUCN)
Species Survival Commission, Tortoise and Freshwater Turtle Specialist Group, now considers
Mojave desert tortoise to be Critically Endangered (Berry et al. 2021), which is a “species that
possess an extremely high risk of extinction as a result of rapid population declines of 80 to more
than 90 percent over the previous 10 years (or three generations), a current population size of fewer
than 50 individuals, or other factors.” It is one of three turtle and tortoise species in the United
States to be critically endangered.
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