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DESERT TORTOISE COUNCIL 

3807 Sierra Highway #6-4514 

Acton, CA 93510 

www.deserttortoise.org 

eac@deserttortoise.org 

 
Via email only 

 
August 25, 2026      
        

Natalie Patty, Planner 

County of San Bernardino 

Land Use Services Department, Planning Division 

385 N. Arrowhead Ave 1st Floor 

San Bernardino, CA 92415 

Natalie.Patty@lus.sbcounty.gov   

 

RE: Avellana Senior Wellness Community Draft Initial Study/Mitigated Negative Declaration 

(IS/MND) (PROJ-2021-00063) 

 

Dear Ms. Patty, 

 

The Desert Tortoise Council (Council) is a non-profit organization comprising hundreds of 

professionals and laypersons who share a common concern for wild desert tortoises and a 

commitment to advancing the public’s understanding of desert tortoise species. Established in 

1975 to promote conservation of tortoises in the deserts of the southwestern United States and 

northern Mexico, the Council routinely provides information and other forms of assistance to 

individuals, organizations, and regulatory agencies on matters potentially affecting desert tortoises 

within their geographic ranges.  

 

Both our physical and email addresses are provided above in our letterhead for your use when 

providing future correspondence to us. When given a choice, we prefer to receive emails for future 

correspondence, as mail delivered via the U.S. Postal Service may take several days to be 

delivered. Email is an “environmentally friendlier way” of receiving correspondence and 

documents rather than “snail mail.”  

 

We appreciate this opportunity to provide comments on the above-referenced project. Given the 

location of the proposed project in habitats potentially occupied by the Mojave desert tortoise 

(Gopherus agassizii) (synonymous with Agassiz’s desert tortoise), our comments include 

recommendations intended to enhance protection of this species and its habitat during activities 

http://www.deserttortoise.org/
mailto:Natalie.Patty@lus.sbcounty.gov
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that may be authorized by the San Bernardino County Land Use Services Department, Planning 

Division (County), which we recommend be added to project terms and conditions in the 

authorizing documents [e.g., issuance of permits or right-of-way (ROW) grants, management plan 

and decision document, etc.] as appropriate. Please accept, carefully review, and include in the 

relevant project file the Council’s following comments for the proposed action. 

  

The Mojave desert tortoise is among the top 50 species on the list of the world’s most endangered 

tortoises and freshwater turtles. The International Union for Conservation of Nature’s (IUCN) 

Species Survival Commission, Tortoise and Freshwater Turtle Specialist Group, now considers 

the Mojave desert tortoise to be Critically Endangered (Berry et al. 2021), “… based on population 

reduction (decreasing density), habitat loss of over 80% over three generations (90 years), 

including past reductions and predicted future declines, as well as the effects of disease (upper 

respiratory tract disease/mycoplasmosis). Gopherus agassizii (sensu stricto) comprises tortoises in 

the most well-studied 30% of the larger range; this portion of the original range has seen the most 

human impacts and is where the largest past population losses have been documented. A recent 

rigorous rangewide population reassessment of G. agassizii (sensu stricto) has demonstrated 

continued adult population and density declines of about 90% over three generations (two in the 

past and one ongoing) in four of the five G. agassizii recovery units and inadequate recruitment 

with decreasing percentages of juveniles in all five recovery units.”  

 

This status, in part, prompted the Council to join Defenders of Wildlife and the Desert Tortoise 

Preserve Committee (DTPC) to petition the California Fish and Game Commission (Commission) 

in March 2020 to elevate the listing of the Mojave desert tortoise from Threatened to Endangered 

under the California Endangered Species Act (CESA) (Defenders of Wildlife et al. 2020). 

Importantly, following California Department of Fish and Wildlife’s (CDFW) (2024a) status 

review, in their April 2024 meeting the Commission voted unanimously to accept the CDFW’s 

petition evaluation and recommendation to uplist the tortoise from threatened to endangered under 

the CESA based on the scientific data provided on the species’ status, declining trend, numerous 

threats, and lack of effective recovery implementation and land management (CDFW 2024b). On 

July 15, 2025, the tortoise was officially uplisted to endangered status under the CESA 

(Commission 2025). 

 

According to the Notice of Availability that the County provided to the Council via email on July 

29, 2026, “The applicant is requesting approval of a Planned Development to allow for the 

construction and operation of a Senior Wellness Community to be located on approximately 44.92 

acres (including a 40.2-acre site and a 4.72-acre site) to include a 399-unit senior mobile home 

park, a 11,700 square-foot (SF) community center, 5,000 SF wellness convenience shop, a 3,500 

SF first aid center, a pond and detention basins. Project also includes a Tentative Parcel Map (TPM 

No. 20553) to subdivide the 40.2- acre parcel into five parcels with each of the proposed uses 

occupying one of the parcels. The 4.72-acre parcel located south of the 40.2-acre site on the south 

side of Las Piedras Road, would include 1,895 square-foot caretaker residence, a two (2) megawatt 

(MW) solar power area, a domestic water well and two water storage tanks that would serve the 

Project.” 

 

 

 



Desert Tortoise Council/Comments/Avellana Senior Wellness Community IS/MND.8-25-2026 3 

 

 

Comments on the General Biological Resources Assessment 
 
It is not clear why the Notice of Availability (NoA) received from the County on July 29, 2026 
indicated that “The comment period on the IS/MND begins on August 25, 2023, and closes on 
September 25, 2023 at 4:30 PM [emphasis added]. Given the confusing dates, the Council 
interprets the NoA to refer to a 30-day comment period, from July 29 when the NoA was delivered 
to August 27, 2026, which is the end of the 30-day period. 
 
Unless otherwise noted, the page numbers referenced below are taken from the General Biological 
Resources Assessment, Apple Valley, San Bernardino County, California for Avellana Mobile 
Park Homes, prepared by RCA Associates, Inc. (RCA 2021), dated January 5, 2021. 
 
There are many reasons why the County cannot draft a valid IS/MND based on a biological study 
that is five years old:  
 

• RCA (2021) did not perform protocol surveys for desert tortoise or western burrowing owl, 
rather “meandering transects” were surveyed (see second paragraph on page 4); 

• since 2021, the tortoise has been uplisted from a Threatened species to an Endangered 
species by the California Fish and Game Commission, so higher conservation standards 
may apply than when RCA (2021) was written;  

• the validity of focused desert tortoise surveys is for the period of only one year unless the 
U.S. Fish and Wildlife Service (USFWS) determines otherwise (USFWS 2019); CDFW 
requires that a new survey be performed after one year, unless tortoises are detected, in 
which case the report may be valid for a longer period;  

• RCA (2021) was based on a records search of the California Natural Diversity Data Base 
(CNDDB) in 2021 (although the date is in question), which would not include any new 
records over the past 5.5 years; and,  

• western Joshua tree (Yucca brevifolia; which was documented onsite as given on page 2), 
western burrowing owl (Athene cunicularia), LeConte’s thrasher (Toxostoma lecontei), 
and Crotch’s bumble bee (Bombus crotchii) have all been designated as Candidate Species 
for State Listing, among others.  

 
It is to the credit of RCA (2021) that on page 8 they state, “The [tortoise] protocol survey results 
are valid for one year as per CDFW and USFWS requirements.” However since “meandering 
transects” (page 4) do not constitute a protocol survey, this statement is meaningless; a protocol 
survey needs to be performed for it to be valid for one year. It is more indicative of the poor quality 
of the report than anything else, but we note that RCA (2021) references a USFWS 2010 tortoise 
survey protocol when there was a 2019 updated protocol at the time of their 2021 surveys. The 
differences between the two versions is not significant, but not knowing that there was a revised 
protocol is concerning. A new desert tortoise protocol survey (USFWS 2019) must be performed 
to see if conditions have changed, and a new biological technical report must be drafted addressing 
the above issues, among others given herein. 
 
Page 1. RCA (2021) simply states that “Biological surveys were conducted,” without indicating 
who performed the surveys, how long the surveys were performed, weather data (e.g., 
temperatures, wind speed, cloud cover) during the surveys, whether or not surveys were performed 
for tortoises to USFWS (2019) standards or for western burrowing owl to CDFW (CDFG 2012) 
standards, all of which are report components required by the County (County of San Bernardino 
20061) for biological technical reports.  

 
1 https://www.dropbox.com/scl/fi/d92yilwc3xypm3ox4dk8s/San-Bernardino-County-Biologist-Qualifications-and-Report-Protocol.2006.pdf?rlkey=fkfe7p77e80tnp0ggsd74a17z&dl=0  

https://www.dropbox.com/scl/fi/d92yilwc3xypm3ox4dk8s/San-Bernardino-County-Biologist-Qualifications-and-Report-Protocol.2006.pdf?rlkey=fkfe7p77e80tnp0ggsd74a17z&dl=0
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Absent this information, the County cannot conclude that appropriate methodologies were 

conducted or that the results are valid, as non-protocol, reconnaissance-level surveys, for example, 

may miss both tortoises and their sign on a subject property. Before the USFWS original survey 

protocol was identified in 1992 (USFWS 1992), we had an experience where tortoises and their 

sign were missed along transects spaced at 100-foot intervals but were subsequently identified on 

the same site when it was resurveyed along transects spaced at 30-foot intervals (Tierra Madre 

Consultants, Inc. 1991). In fact, 2 tortoises, 14 scat, and 6 burrows were found along transects 

spaced at 30-foot intervals that were missed at 100-foot intervals. 

 

On page 5, RCA (2021) says that they performed a records search for rare plants and animals and 

that three rare plants and seven rare animals were reported from the Apple Valley South U.S. 

Geological Survey (USGS) 7.5-minute quadrangle on which the subject property is located. One 

of the reported species was Mohave ground squirrel (MGS). But then in Table 4-2, the probability 

of occurrence is given as follows: “The site supports somewhat suitable habitat for the species. 

Species has not been identified in the area; therefore, species are not likely to inhabit the site” 

[emphasis added]. This information is contradictory and counterintuitive. It is not possible that 

MGS has been reported from the Apple Valley South quadrangle and it has “not been identified 

in the area.” The only way absence can be documented for this site is for a CDFW (2023) protocol 

trapping survey to be performed, which was not conducted. Given this erroneous result, RCA 

cannot scientifically conclude that the “species are [sic] not likely to inhabit the site.” 

 

We ran a new CNDDB records search on 8/21/2026 and found that an MGS was reported at 

“Deadman Point, at the junction off Bear Valley Road and Highway 18, Apple Valley,” which 

based on Figure 2 in RCA (2021) is within several hundred feet of the subject property, if not on 

the property. Although the record is from 1955, the County can clearly see why the RCA (2021) 

results and conclusions given above are problematic. 

 

Nowhere in RCA (2021) do they indicate the State (Endangered) and federal (Threatened) statuses 

of the desert tortoise. However, on page 6 they indicate that there are no State or federal statuses 

for either western burrowing owl or LeConte’s thrasher, which are both currently listed as 

Candidate Species for Listing under CESA. Similarly, they indicate that the MGS is State-listed 

as Threatened and there is no federal status designation, when in fact the USFWS accepted a 

petition to federally list the MGS as Threatened in January 2025. These are among several reasons 

why this 2021 biological report is no longer valid and also why the County should not be writing 

an IS/MND based on these outdated data, results, and conclusions, or, for that matter, distribute 

such a delinquent report for public comment. 

 

It has been the County’s requirement since 2006 that consultants performing habitat assessments 

for MGS possess memoranda of understandings with CDFW for the species. The County’s (2006, 

page 1) requirement is that, “Individuals with relevant state or federal wildlife agency permits 

[MGS MOU] issued by the California Department of Fish and Game [now CDFW] and the U.S. 

Fish and Wildlife Service have demonstrated expertise in the identification and handling of 

specific species [applicable to MGS] and their habitats. Current Permits must be included with 

your application to be considered a qualifying biologist within your permitted biological or natural 

resource discipline.” To our knowledge there are no MGS MOU permit holders at RCA.  
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With regard to the CNDDB records search, the reference on page 2 is for 2020, the reference on 

page 6 is for 2021, and the reference given on page 13 in the bibliography is 2014. Regardless of 

these discrepancies, five years have elapsed since the report was written, so a new 2026 CNDDB 

search has not been performed. The August 2026 CNDDB records search found there are eight 

burrowing owl records and three records for LeConte’s thrasher, both of which are currently listed 

as Candidates for Listing under CESA, on the Apple Valley South USGS quadrangle where the 

subject property occurs. As a reminder, under the CESA, Candidate Species are afforded the same 

legal protection as listed species. Thus, if a project is likely to result in take of a Candidate Species, 

the project proponent must first obtain an incidental take permit from CDFW before initiating any 

surface disturbance. Failure to acknowledge this requirement for a proposed project likely violates 

the California Environmental Quality Act (CEQA).  

 

For burrowing owl, on page 8 RCA (2021) indicates that the “site is located within documented 

burrowing owl habitat according to CNDDB (2021) and does support suitable habitat for the 

species” and that “Several suitable (i.e., occupiable) burrows were located during the January 2021 

field investigations.” Given this information and the new heightened listing of the species, the 

County should not be drafting an IS/MND based on 2021 observations, and new burrowing owl 

protocol surveys (CDFG 2012) should be performed the results of which would be used to 

determine whether a final IS/MND may then be drafted.  

 

On page 8, RCA (2021) recommends that “A pre-construction survey may need to be done within 

30 days of ground breaking activities.” This recommendation improperly defers the collection of 

data, the analysis of impacts, and the formulation of mitigation to the post-approval period. CEQA 

permits the details of mitigation to be developed after project approval only where the agency 

commits to specific, enforceable performance standards that the deferred measures must achieve 

[CEQA Guidelines § 15126.4(a)(1)(B)]. Here, these measures commit only to conducting surveys 

using the most current survey protocols at an unspecified future date, with no performance 

standards, no thresholds for determining significance, and no identified mitigation to be applied if 

the species or sign of use by the species are found. This is an impermissible deferral. The results 

of the surveys are the foundation for the analysis that CEQA requires before approval, not 

mitigation that follows it. Surveys to determine presence-absence are not mitigation. Please 

complete the agency protocol surveys for the tortoise and burrowing owl and use this information 

in the impact analysis in the revised IS/MND, and identify enforceable mitigation with measurable 

performance standards, in the CEQA document before the County acts on the proposed project. 

This should be done in coordination with USFWS and CDFW. 

 

Given the 2021 date of the biological surveys and report, RCA (2021) was written before the 

Western Joshua Tree Conservation Act of 2023 (WJTCA) [Fish and Game Code section 1927.3, 

subdivision (a)(1)] was enacted, which prohibits take of western Joshua trees in California. RCA 

(2021) is correct in stating that a 2081 incidental take permit would be required if the one Joshua 

tree observed onsite is disturbed by the proposed development. But it is misleading that the 

County’s IS/MND reiterates the 2021 status of Joshua trees without documenting that the current 

management for mitigating impacts to Joshua trees changed substantially in 2023. 
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For reasons given herein, the following brief impact statement given on page 10 is invalid, “No 

federal or State-listed species were observed on the site during the field investigations including 

the Mohave ground squirrel and desert tortoise. In addition, there are no documented observations 

of these species either on the site or in the immediate area.” First, observations of MGS are 

infrequent. An MGS protocol trapping survey (CDFW 2023a) must be performed to ascertain 

presence or absence. Also, as given above, there has been an MGS observation in the immediate 

vicinity of the site, if not onsite, so there have been “documented observations…in the immediate 

area.”   

 

Comments on the Initial Study/Mitigated Negative Declaration 

 

The pertinent parts of the IS/MND that address biology are found on pages 24 through 30. Every 

error, deficiency, misinformation, and unfounded result and conclusion given in RCA (2021) has 

been reproduced in the IS/MND as background information. The County has then, for every single 

issue, concluded that impacts would be “Less than Significant with Mitigation.” Consequently, 

every concern we identified for the biological technical report equally applies to the County’s 

IS/MND: 

 

• The validity of all results are in question because the consultant did not perform protocol 

surveys for desert tortoise, MGS, or western burrowing owl. 

• The consultant failed to use the latest available scientific information (even in 2021) to 

assess impacts, and in the case of the MGS, erroneously concluded that no MGS had been 

reported from the area, when in fact, they may have been identified on the actual site. 

• Because the consultant, who does not possess an MGS MOU, dismissed the presence of 

MGS by misinterpreting the available data and not performing (or recommending) that 

MGS protocol trapping be performed, the County’s IS/MND does not mention MGS in the 

mitigations section. We note that there are no pre-construction surveys for MGS and 

appreciate that the County is not requiring them, which they have for recent projects in 

MGS habitats [i.e., the Persistence Mine in October 2025 (DTC et al. 2025)]. 

• Indicating that impacts would not be significant based on baseline data that are 5.5 years 

old is inappropriate, inaccurate, and does not employ the latest scientific information and 

no analysis of this outdated data.  

• The outdated report does not rely on the latest available scientific data in the CNDDB. 

• The outdated report fails to adequately address the presence of and impacts to CDFW 

Candidates for Listing under CEQA, including LeConte’s thrasher and western burrowing 

owl, in particular. In 2021, there were both suitable habitats and occupiable burrows for 

burrowing owls that make it necessary for new baseline studies to be performed, not 

“preconstruction surveys” intended to rescue the species out of harm’s way. It is a 

disservice to the proponent that they cannot anticipate whether these species occur or not 

until three days prior to ground disturbance. 

• We note that a search of “Crotch’s bumble bee” in the IS/MND fails to detect the species, 

so there is no consideration for impacts to the species, which requires a formal survey 

(CDFW 2023b). Whereas this is understandable for RCA because the petition was not 

accepted until 2023, it is unconscionable that the County would not assess potential impacts 

to this Candidate Species in the IS/MND and require surveys. 
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• Further, we note that the County has not been requiring Focused Sensitive Wildlife Surveys 
for projects that are located in the known range of the tortoise, MGS, western burrowing 
owl, or LeConte’s thrasher and has not been requiring Focused Rare Plant Surveys under 
similar conditions.  

 
These are a few of the many concerns we have for recent practices by the County that do not appear 
to comply with CEQA, CESA, or FESA. Because the County has used identical wording from the 
RCA (2021) report in its 2026 IS/MND, all the concerns expressed above also apply to the draft 
IS/MND. The resulting appearance is that the County has not used an objective, critical assessment 
of what are appropriate versus inappropriate data, results, identification of potential impacts, and 
conclusions in the draft IS/MND. Rather, it is basing its CEQA determination on a biological report 
that is outdated, deficient, fails to implement required survey protocols, and draws erroneous 
conclusions based on the data it did gather with no analysis provided. In summary, for this project 
the County is not using the best available science to make CEQA determinations. 
 
We assert that the County has produced a draft IS/MND that is predicated upon the requirement 
that pre-construction surveys would be performed later to ensure impacts are avoided. But when 
the information on which the County makes its significance determinations is as faulty as in this 
case, it brings into question the validity of the County’s assessments and the efficacy of the draft 
IS/MND. We fully expect the County to reconsider and reassess its significance determinations 
based on results from conducting current baseline surveys (not pre-construction surveys) on which 
to finalize the IS/MND and analyzing the data using the best available science to determine 
whether the proposed project has impacts that are significant and how to effectively mitigate the 
adverse impacts identified in the analysis. 
 
Many consultants have relied on the County’s (2006) nine-page document that has specific 
requirements for biologists performing surveys and the components in its resulting reports. We 
find that the RCA (2021) report fails to meet most of the following requirements taken from the 
County’s 2006 document: 
 

• Consultation with Experts on Species/Agencies (detailed in Appendix);  
• show on an appropriately scaled map the location of sample points, transects, and any 

additional areas surveyed in the vicinity of the project; date(s) of all survey(s), times of 
day and duration of survey (how long onsite);  

• limitations that may influence results;  
• clearly state whether USFWS/CDFW survey protocol, if applicable, was used;  
• listing of particular expected species, especially raptors, or listed species, may be 

appropriate, but their absence should be explained (migratory, estivating, nocturnal 
species, etc.); and,  

• include a list of and discuss invertebrates in special situations, (i.e., species of concern).  
 
And for Rare, Endangered or Sensitive Species and Habitats Results: 
 

• A separate discussion of any species occurring on or using areas directly or indirectly 
affected by the project, which are recognized by a government agency, conservation entity 
or scientific group as being depleted, potentially depleted, declining, rare, locally endemic, 
endangered, threatened, and/or any species nominated for or on a state or federal rare, 
endangered, or threatened species list; 
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• particular attention should be given to any on-site habitat that is contiguous with off-site 

habitat; 

• acknowledge the current USFWS or other agency’s policy of recognizing the validity of 

the surveys for the time period specified; 

• a circumstance of a negative result is not necessarily evidence that the species does not 

exist on the site or that the site is not actual or potential habitat of the species;  

• list and discuss all probable impacts to threatened, rare, endangered or unique species 

either listed or proposed by a Federal or State agency, or the California Native Plant 

Society; 

• include if the proposed project will disrupt the integrity or continuity of an important 

habitat or habitat/wildlife; 

• in the Recommendations section of the report, indicate areas of the project site where 

additional investigations (such as seasonal flora surveys or trapping studies, etc.) should 

be completed prior to considering a project for approval; 

• discuss how or why each mitigation measure reduces or avoids the impact, and provide 

information on whether or not the mitigation measure reduces the impact to below the 

level of significance; 

• identify the entity or agency that will be responsible for the implementation of the 

mitigation measures; 

• Generally, it is NOT appropriate to use the following as mitigation: 

o Monitor, report, or “study further” an impact; 

o “consult with” an agency or entity; or 

o hire staff or perform a study. 

• For EACH mitigation measure included in the report, the type of monitoring required and 

the entity to perform and/or report on the measure must be stated. 

 

As stated in previous comment letters to the County, we offer to assist the County to work toward 

a scientifically supported process that the County would implement to comply with the purpose 

and intent of CEQA in the development of initial studies/mitigated negative declarations with 

respect to the desert tortoise and other species protected under the FESA and CESA. 

 

We appreciate this opportunity to provide the above comments and trust they will help protect 

tortoises and any other rare species during any resulting authorized activities. Herein, we reiterate 

that the Council wants to be identified as an Affected Interest for this and all other projects funded, 

authorized, or carried out by the County that may affect desert tortoises, and that any subsequent 

environmental documentation for this project is provided to us at the contact information listed 

above. Additionally, it is our understanding that it is a CEQA requirement that the County provide 

its Notices of Determination (NoD) to Affected Interests. So, we formally request that the County 

email its final IS/MND and final NoD to the Council at the information on the letterhead so we 

can determine if our serious concerns and misgivings have been addressed. 

 

Please respond in an email that you have received this comment letter so we can be sure our 

concerns have been registered with the appropriate personnel and office for this Project. 

 

 

 



Desert Tortoise Council/Comments/Avellana Senior Wellness Community IS/MND.8-25-2026 9 

 

 

Respectfully, 

 
Edward L. LaRue, Jr., M.S. 

Desert Tortoise Council, Ecosystems Advisory Committee, Chairperson 

 

Cc: Paul Gonzales, Planning Director/Chief County of San Bernardino, 

Paul.Gonzales@lus.sbcounty.gov 

Oliver Mujuca, San Bernardino County Land Use Services, 

oliver.mujica@lus.sbcounty.gov 

Peter Sanzenbacher, Mojave Desert Division Supervisor, U.S. Fish and Wildlife Service, 

peter_sanzenbacher@fws.gov  

Alisa Ellsworth – Environmental Program Manager for HabCon North, California 

Department of Fish and Wildlife, alisa.ellsworth@wildlife.ca.gov  

Steven Recinos, Environmental Scientist, Region 6, Inland Deserts Region, California 

Department of Fish and Wildlife, steven.recinos@wildlife.ca.gov  
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